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1. Executive Summary

1.1 This report builds on the Australian Small Business and Family Enterprise Ombudsman’s
(ASBFEQ'’s) interim and final The Show Must Go On, 2021 reports (found in appendices B
and C) about the merits of establishing a discretionary mutual fund (DMF) for the
amusement, leisure, and recreation industry (the industry), as proposed by the Australian
Amusement, Leisure and Recreation Association (AALARA).

1.2 The earlier reports canvassed the likely adverse effects to the industry, communities and
the economy if impediments to affordable insurance were not addressed. Given ongoing
difficulties faced by industry operators (since the release of these reports), an important
opportunity presented itself to examine actual implications and experiences.

1.3 The Australian Small Business and Family Enterprise Ombudsman (ASBFEO) is only aware
of one current insurer for the industry. This insurer is based offshore and sector
participants are uncertain about the durability and longevity of this arrangement,
underwriting guidelines, the range of activities and asset types able to be insured and
future premiums and terms.

1.4 The ASBFEO developed a survey to understand the ongoing effects of the availability and
affordability of public liability insurance on the industry in July 2022. Industry operators
had previously reported examples of businesses ceasing operations because they could
not secure public liability insurance for their assets. The survey was designed to quantify
the extent of the reported unavailability of insurance and its effects on activity and the
future viability of the industry.

1.5 The 262 respondents to the survey were predominantly small businesses, with 67%
having 10 or fewer employees. Survey questions targeted issues such as insurance
confidence, premium increases, insurance effects on business turnover and activity,
number of stranded assets and costs of maintaining them.

1.6 The results of the survey confirm that industry operators are continuing to experience
financial hardship owing to insurance challenges. They also suggest that conditions are
worsening. The survey found:

e while 90% of businesses said they currently hold public liability insurance, 75% of
respondents reported finding their insurance policy renewal process either very
difficult or difficult

e that 78% of businesses said they have already been affected by public liability
insurance changes, with a further 15% expecting to be affected within the next 12
months

o fifty-three per cent of businesses in this ‘affected’ group said that they can only
obtain partial cover and 41% said no cover is available

e approximately two-in-five operators (39%) are or expect to be impacted by insurance
arrangements and indicated they would have to close their business because of
insurance difficulties
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e of the 91% of businesses experiencing or expecting increases to their premiums, 41%
are facing increases of more than 100% and 36% are facing increases of more than
251%

e the median claims excess has risen from $1,500 to $10,000, with 72% experiencing or
expecting increases in excesses

e businesses recently affected by changes to their public liability insurance (or
expecting to be affected within 12 months) reported other negative impacts
including:

o fifty-seven per cent are reducing (or expecting to reduce) their number of staff

o eighty-one per cent are unable to use all their assets and/or equipment, or
provide their usual services (or expecting this)

o fifty-eight per cent have assets or equipment in their main business that can no
longer be operated due to insurance changes. These are most commonly jumping
castles and inflatables, followed by mechanically operated rides and trampolines

= forty-one per cent of these assets which cannot be operated have no resale
value, as insurance cannot be secured

o sixty-five per cent of businesses increasing (or expecting to increase) their prices
o sixty-one per cent experiencing reduced income (or expecting this)

o sixty-six per cent now attending fewer events (or expecting to)

o thirty-one per cent preparing to move to a different industry

e Only 4% of businesses that were recently affected (or expect to be affected) by
insurance changes in the next 12 months said they had not had any impact on their
business.

1.7 While we anticipated that public policy inaction would mean the persistence of problems
and deterioration of conditions within the industry, the survey highlighted inflatables and
rides as the offerings most acutely affected by barriers to affordable insurance.

1.8 Our previous reports (appendices B and C) found that establishing a DMF is the most
practicable and timely means of delivering a durable, long-lasting risk-management
arrangement for the industry. These reports provided reviews of alternative options for
risk management, considered the risks and particular attributes of a DMF, and highlighted
that DMF products, while having many similarities to insurance, are not contracts of
insurance. Refer to appendix D for a summary of the key differences between a DMF and
insurance.

1.9 The interim report in 2021 (appendix C) explored alternative options to establishing a
DMF for the amusement, leisure and recreation industry. Options included:

e group insurance schemes
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e establishment of a captive (that is, an insurance company established and wholly
owned by a non-insurance company to act as a direct insurer or reinsurer for the
parent company and its subsidiaries)

e industry self-insurance
e an Australian Government-backed reinsurance pool
e tort law reform to establish statutory caps on compensation claim amounts

e establishment of a no-fault National Injury Insurance Scheme (NIIS) by the Australian
Government.

1.10 Each of the options above were found to be unsuitable, compared to the benefits of the
hybrid model recommended for the DMF. In the final report (appendix B), it was
proposed in the longer term that some of these options may complement the hybrid DMF
model.

1.11 The structure of the DMF as explored in previous reports (appendices B and C) and by
AALARA is a hybrid model. This hybrid model would see the DMF seeking to purchase an
excess layer of insurance to help manage any large losses, with this excess layer of
insurance decreasing over time as capital is built within the DMF.

1.12 Itisimportant to note that a DMF is not insurance. There is no contractual obligation of
indemnity conferred upon a certificate of protection holder. A DMF board can choose to
use its discretion not to pay a claim. However, the industry insists that this discretion is
only used in exceptional circumstances and if used it tends to advantage the claimant.
The exercise of discretion to deny a claim or disadvantage the claimant is rare. This is
because it erodes the member’s confidence in the DMF and the members are also
stakeholders.

1.13 Forthe industry’s DMF proposal to be a workable mechanism, regulatory and legislative
reform is a necessary precondition. These reforms must occur across states, territories,
the Commonwealth, local councils and other interested stakeholders to accept
membership of a DMF in lieu of insurance. We suggest the Australian Government initiate
and lead a process of engagement to determine and establish the requisite reforms.

1.14 Since the ASBFEO released the previous DMF reports, the Business Council of Co-
operatives and Mutuals has published a Principles, Code of Conduct and Good Practices for
Discretionary Mutual funds guide.* This guide complements the recommendations about
promoting ‘DMF better practice’ and should be the foundation of the promotion,
management, and operation of the proposed DMF. The good governance features
outlined in our previous reports (appendices B and C) should also feature in the proposed
DMF.

1.15 The industry is assiduously working to improve its safety and risk profile. The AM-Safe
accreditation system was initiated by AALARA to satisfy insurers and provide a premium
rating tool. This tool could be used by an industry owned DMF. AALARA has invested

1 Business Council of Co-operatives and Mutuals, Principles, Code of Conduct and Good Practices for Discretionary Mutual
funds, November 2022, released on 15 December 2022.
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resources in harmonising Australian standards with European standards, as well as those
of the American Society for Testing and Materials. AALARA has asked Australian Standards
to revise applicable standards on the industry’s behalf, drawing on international
information and leading engineering work.

1.16 As recommended in our previous reports (appendices B and C), risk-management
strategies must be built into the foundation of a DMF. This allows the DMF to perform a
crucial role in raising safety standards and mitigating the industry’s risk profile. The DMF
can achieve this by helping members identify and mitigate their risks, developing better
standards and supporting procedures, staff training and compliance reporting systems
and ensuring members observe or exceed legal requirements for safety and maintenance.
Incorporating these features as conditions of membership will enable the DMF to
successfully defend members against spurious claims, set risk-based contribution rates
and to provide cover in a tailored and appropriate manner.

1.17 The opportunity cost of public policy inaction is high. A DMF is required to address a
dysfunctional insurance market (characterised by a single offshore provider and
uncertainty regarding cover availability, terms and pricing). If there is no DMF then
owners and workers across the amusement, leisure and recreation industry —including
large numbers of small businesses and family enterprises — will continue to face reduced
turnover, stranded assets, closures and job losses. Consumers, event organisers, site
managers and owners are also dependent on a DMF to guard against exposure, costs and
detriment in the event of an adverse incident.

Recommendations

The Australian Government should:

e support the proposal of the Australian Amusement, Leisure and Recreation
Association (AALARA) to establish a DMF for the industry

e provide seed funding of up to $5 million for the fund (subject to actuarial advice
confirming adequacy) to ensure adequate capital reserves in the start-up phase while
the premium pool is developed

e insist on the adoption of better practice and good governance features in the
establishment, management and operation of the DMF as a condition of funding, and
engage with industry to incorporate and refine existing standards, risk management
and mitigation initiatives

e begin engaging with state and territory governments to pursue the necessary
legislative and regulatory reform needed to recognise and support the effective
operation of an industry led DMF

o seek to ensure that the beneficiaries of the DMF are Australian operators, consumers
and activities.
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2. Introduction

2.1 W.ith the reopening of the amusement, leisure and recreation industry following the end of
lockdowns, the small and family businesses of the industry and the communities they
operate within should have experienced a period of much-needed revitalisation. Instead, the
challenges of gaining access to affordable public liability insurance products has left many
small business operators unable to reopen. Many more are pessimistic about the viability of
their business and livelihood.

2.2 Publicliability insurance is a licensing requirement for operators of amusement rides, indoor
play-centres, and outdoor recreational activities. It is required by Commonwealth, state and
territory governments, as well as by local councils, landholders and managers (including
committees of management). A lack of accessible or affordable insurance has prompted
many operators to consider exiting the market. The ASBFEQO’s 2022 survey found that 39% of
operators experiencing or expecting changes to their public liability insurance expect to close
their business, and 31% will move to a different industry (see section 7).

2.3 Thecurrent challenges to the availability of affordable insurance can be attributed to several
factors, including the cyclical nature of the insurance market. The insurance market functions
in hard and soft cycles and is currently in a hard cycle. For consumers, a hard insurance
market is defined by:

e areduction in insurer risk appetite, which sees them retreat to ‘safer’ risks
e higher premiums

® increasing excesses

e areduction in coverage and increased exclusions within policies

e unavailability of previously available policies

2.4 Forinsurers the factors contributing to the current hard market are natural disasters,
Australia’s litigation culture, high loss ratios, and a tight reinsurance market. High loss ratios
combined with a small premium pool have made providing the industry with public liability
insurance less attractive to insurance companies and underwriters. As far as the ASBFEO is
aware, there is only one insurer available to the industry and that provider is based offshore,
supported by a local customer-facing service business.

2.5 The industry fears that this single commercial insurance option may not be a suitable or
durable solution for amusement ride operators, indoor entertainment operators, and
outdoor entertainment operators. An increasing number of assets are uninsurable, or the
pricing of cover has increased beyond what small business operators can afford. Where cover
is available, large increases in excesses mean that more claims will not meet the loss
threshold. Public liability claims can be for large amounts; an injured party can claim the cost
of lifetime care, lost income and opportunity/support owing to injury against the insured in
some circumstances. This possibility of high value claims makes the sector less appealing for
a commercial insurance option.

2.6 Earlier actuarial analysis revealed a claims-to-premiums ratio of 160% ($1.60 claims pay-out
for each $1 paid in premiums). This points to limited scope for substantial premium
reductions in the near term.

2.7 The ASBFEQ’s initial report (appendix C) noted wide agreement that government
intervention in a market such as the insurance market should only and always be a last resort
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in the event of an inability to source an affordable product or service on the open market. Our
initial report also detailed clear conditions for such support, including evidence of significant
market dysfunction, the importance of ensuring continued operation of the sector, and
appropriate setup and governance controls. Further detail on proposed criteria for
government intervention is at section 5.

2.8 The survey data collected shows amusement ride operators are experiencing increasing
premiums, higher claims excesses and reduced policy coverage, supporting the industry’s
call for Australian Government support to establish the DMF.

3. Background to the industry insurance crisis

3.1 The Australian Amusement, Leisure and Recreation Association (AALARA) first made the
ASBFEO aware that its members were facing increasing difficulties in accessing affordable
insurance in 2020, having seen large numbers of their members either priced out or denied
renewal of public liability insurance.

3.2 AALARA has since engaged with the Treasury, various ministers in both the current and
previous Governments, insurance brokers and the Insurance Council of Australia (ICA)
seeking support for risk cover for their members.

3.3 On 30 April 2021, the ICA informed AALARA that it was unlikely that AALARA’s members would
be able to gain access to ongoing public liability insurance coverage. AALARA then began
investigating risk-protection alternatives and explored the idea of establishing a
discretionary mutual fund (DMF) for its members. AALARA’s leadership determined that
establishing a DMF was the best path forward and engaged with insurance advisers on
forming a DMF.

3.4 The ASBFEO conducted a self-initiated review into the AALARA discretionary mutual fund
(DMF) proposal, assessing the viability of a DMF for the industry and the possibility of
alternative solutions in June 2021. Our initial report (appendix C) concluded that a
discretionary mutual fund (DMF) as put forth by AALARA was the most suitable option to the
significant market dysfunction in the public liability insurance market for the industry.

3.5 The amusement, leisure and recreation industry generates an estimated revenue of $1.5
billion annually and contributes significantly to regional economies, with the agricultural
show an integral part of community life.? The industry is diverse and includes:

e Amusement arcades or centres

e Amusement machine or ride operations
e Go-kart venue operations

e Indoor climbing operations

e Merry-go-round operations

e  Mini-golf centre operations

e Lasertag facilities

e Paintball operation

e Showbag providers

21BIS World, Amusement Parks and Centres Operation in Australia - Market Research Report, 31 March 2022
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e Travelling circuses
e Water park operation
e Theme-park operation.

3.6 Theindustry employs approximately 8,000 people across Australia and a significant portion
of the industry consists of small businesses.® Small-ride operators travel to many of the 580+
agricultural shows delighting approximately 6 million visitors annually.* Rides are a
significant and distinctive feature of the agricultural show experience. Forgoing these
amusement attractions would substantially reduce economic activity and event vitality in
communities across Australia, particularly in rural and regional areas.

3.7 AALARA has taken steps to increase safety standards in the industry. Guidelines were
developed recently for inflatables. AALARA made a submission to Australian Standards to
conduct a review of the relevant standards based upon information and engineering work
done worldwide, AALARA has also done considerable work mapping and harmonising
Australian Standards against European and American standards.

3.8 AALARA initiated the development of the AM-Safe accreditation system, this accreditation is
available only to their members. The accreditation process involves a physical site
inspection, a professional hazard/compliance audit of operations and reporting and
recording tools amongst other benefits. As AM-Safe explains on its website: ‘We assist you to
achieve WHS Compliance, Industry Best Practice standards and evidence to your Insurer that
you meet an approved Standard. The program’s aim is to ensure that hazards are identified,
risk assessed, and appropriate controls implemented.”®

3.9 The AM-Safe accreditation system provides members with a service to check their
compliance with the relevant Australian standards. Examples of relevant standards include:

e AS3533.1 - Amusement rides and devices, Part 1: Design and construction

e AS 3533.4.1- Amusement rides and devices, Part 4.1: Specific requirements - Land-borne
inflatable devices

e AS 3533.4.5 - Amusement rides and devices, Part 4.5: Specific requirements - Waterborne
inflatables.

4. The characteristics of a discretionary mutual fund

4.1 Discretionary mutual funds (DMFs) provide risk protection to a select group of members from
a defined sector who typically share similar risk profiles. DMFs provide similar cover to
insurance with some key differences that are important to emphasise.

4.2 A contract of insurance provides the policyholder with a contractual agreement by the
insurer to indemnify the insured against a loss, should one be suffered that meets the terms
and conditions of the policy. Alternatively, a DMF sees its members submit their claim to the
DMF board to seek indemnity. The board can either accept or reject the claim atits
discretion. DMF members do not have the same legal entitlement to indemnity that a

3|BIS World, Amusement Parks and Centres Operation in Australia — Market Size 2007-2028, 1 April 2022
4 Agricultural Shows Australia, About Agricultural Shows Australia, 2022
> Worklaw, AM-Safe Program, accessed 18/01/2023
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contract of insurance provides. Generally, DMFs do not seek to overuse their discretion to
deny payments as it erodes trust from its members, who are the stakeholders in the DMF.

4.3 This shared interest across DMF members also enables a peer-led drive to embrace better
practice, maintain standards and improve risk management and risk mitigation behaviours.

4.4 When a claim has been accepted, the DMF will pay for the associated costs from the common
fund of pooled member contributions.

4.5 The model suggested for the Australian Amusement, Leisure and Recreation Association
(AALARA) DMF is a hybrid model. This involves the DMF also seeking to purchase an excess
layer of insurance to help manage any large claims that may occur. New DMFs typically cover
90% of their risk by reinsurance or excess layers and decrease this over time as the premium
pool becomes more established.

4.6 Like traditional insurance, there is usually a deductible to be paid by the indemnified
claimant. The deductable serves the same purpose as typical insurance where parties self-
insure a certain amount of a claim, encouraging members to engage in best practice. By
having a member base comprised of a similar industry with similar risk profiles, DMFs can
heavily invest in setting out best practice to protect their members against potential claims.

4.7 Unlike a traditional insurance vehicle, a DMF cannot pull out of the market segment if it
becomes uncomfortable with a certain risk profile without formally closing and returning
held funds to members. DMFs do not have the same pressures of needing to return profits to
shareholders or have the same need as formal insurers to engage in marketing or attract the
same level of government taxes and charges. This allows them greater flexibility to ride out
periods of fluctuations in claims. As a DMF serves its members, it is heavily invested in
promoting best practice, informing members about trends that are generating the most
losses, attempting to ameliorate those trends and boosting consumer confidence through a
central focus on public safety.

4.8 A DMEF can also be expected to engage in public education and awareness-raising about the
nature of the risk protection and process of handling claims to its members’ customers.

5. Why a discretionary mutual fund suits the industry

5.1 The ASBFEO conducted consultations with a variety of stakeholders, including mutual
managers and legal advisers in our initial review of the discretionary mutual fund (DMF)
proposal. The interim report received 29 submissions from stakeholders across a variety of
industries. The subsequent report recommended that the Australian Government support the
proposal of the Australian Amusement, Leisure and Recreation Association (AALARA) to
establish a DMF for the industry and provide seed funding (based upon actuarial advice) of up
to $5 million.

5.2 There are no signs of change in the present ‘hard’ market, insurer posture or domestic risk-
transfer providers. The ASBFEQ’s assessment remains that establishing a DMF is the most
suitable and viable long-term solution for AALARA’s members and the industry.

5.3 It was acknowledged that while the DMF is the most suitable option, it presents several
challenges in the ASBFEQ’s previous report. According to an actuarial analysis report
provided to the ASBFEO in November 2021, DMF participants will need to accept:

e higher claim excesses compared to those previously paid
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e thatareduction to the cost of coverage is unlikely and costs are likely to increase in the
short-term

e the risk that a commercial reinsurance option may not be available.

5.4 There are precedents for the Australian Government to intervene in markets where
inaccessibility, inequities or inefficiencies are present and if vulnerable or disadvantaged
groups require genuine protection that is not affordably available. Policy makers are always
attuned to the ‘precedent’ established by Government intervention or novel action. Other
groups have made ‘calls’ for Government support to address their industry’s insurance
challenges.

5.5 Policy parameters were canvassed in the ASBFEO’s work to guide Government consideration
of requests from other industries for similar consideration and support as being sought by
AALARA. The following conditions were proposed to qualify for government interventionin
our previous reports (appendices B and C):

e significant market dysfunction or failure established prior to intervention
e the industry affected is unable to support the establishment of a DMF in its own right

e there are no suitable alternatives for the industry to pursue, meaning that there is a clear
and present risk that the inability of operators to secure insurance or risk mitigation
coverage will cause businesses in the industry to shut down

e there are other groups or entities likely to be negatively affected by the market
dysfunction outside the industry if the government does not act.

5.6 The proposed DMF would provide members with business confidence by offering a stable and
long-lasting mechanism for insurance. Because accidents do occur in the industry, it is
important that the industry can provide an adequate compensation structure to support
those who have been harmed or injured. In the current insurance market of reduced risk
appetite, increased excesses and increased premiums, there is a significant risk that those
who may be injured in an accident will not have appropriate support or recourse. That said,
under a DMF there is not a contractual right to indemnity (section 4.2).

5.7 A DMF manages risk across a tightly controlled sector and operates in the best interests of
members. So, in an effective DMF, the board, management, and members should be invested
in clearly defining and ensuring high operational and safety standards. A DMF and its
members lower their risk exposure, enhance viability, and ultimately benefit consumers by
supporting and enforcing better risk-management practices across the industry.

5.8 The Business Council of Co-operatives and Mutuals (BCCM) released a guide on best practice
guidance for Discretionary Mutual Funds in December 2022.° This document should be the
standard for any industry DMF. The report stipulates that DMFs should operate according to
the council’s values of:

o self-help
e self-responsibility

e democracy

6 Business Council of Co-operatives and Mutuals, Principles, Code of Conduct and Good Practices for Discretionary Mutual
funds, November 2022, released on 15 December 2022.
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e equality
e equity
e solidarity.

5.9 The cooperative principles of the report are informed by the values above. The BCCM outlines
additional principles that complement these operative values. These are that mutuals:

e are committed to provision of member risk protection, associated benefits and services

e deliver risk management education, training and sharing of information to improve
outcomes for individual members, the mutual and the community

e collaborate with other mutuals in the interest of members, to raise community
awareness and improve industry standards.

e show concern for the wider community outside the membership through their support of
members.

5.10 As per the BCCM report, a company limited by guarantee is the generally recommended
corporate vehicle, with one vote per member regardless of size and a mutual constitution
that defines eligibility for membership. When a DMF exercises its discretion, it should be
guided by clear claims-handling and evaluation criteria and it must comply with the
requirements of natural justice. Natural justice is:

e aperson’s right to be heard if they are likely to be affected by a decision
e the right to have a decision made by an unbiased decision maker

e the right to have the decision based on all relevant information and for irrelevant
information to be ignored.

6. 2022 Survey

6.1 The ASBFEO conducted an anonymous online survey in June and July 2022. The Australian
Amusement, Leisure and Recreation Association (AALARA) and the Showmen’s Guild of
Australasia circulated a link to this survey to their members. To increase response rates,
ASBFEO engaged an external market research company to conduct this survey by telephone.
Converting the online survey to a Computer-Assisted Telephone (CATI) survey included
amendments to the questionnaire to better suit a CATI format. Additional adjustments
occurred after CATI testing. The CATI survey was in the field from 30 August 2022 to 14
September 2022. AALARA and the Showmen’s Guild of Australasia had full responsibility for
the sample. They identified members with an interest in the current insurance challenges and
provided contact details for the sample for the CATI survey. As the initial online survey was
anonymous, it is possible that a respondent could have completed the survey multiple times.
This may have occurred if participants completed the online survey more than once and/or
completed both the online survey and the CATI surveys. It is not possible to determine if this
occurred. As this is an opt-in survey, it is possible that it may not be fully representative of the
broader population. Given that this is a survey of selected members of particular industry
groups, results may not reflect the full sector affected by changes to public liability insurance.

6.2 Survey questions targeted issues such as insurance confidence, premium increases,
insurance effects on business turnover and activity, number of stranded assets and costs of
maintaining them. To standardise responses, the survey questions were mostly closed
questions (for example, providing ranges of downturn). A limited number of open-ended
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questions were included to allow for sentiment-based responses. The survey questionnaire
is reproduced in appendix E.

6.3 ALAARA and the Showmen’s Guild of Australasia provided lists of 560 members to the CATI
provider, of which 202 members participated. In addition, 60 respondents completed an
online survey. The results include the combined data from the online and telephone surveys.

6.4 Our previous reports (appendices B and C) revealed that ALAARA members were experiencing
financial hardship owing to insurance premium increases and/or lack of insurance
availability. The results of this survey have confirmed that these financial challenges are still
present and appear to have worsened. The survey showed:

e while ninety per cent of businesses said they currently hold public liability insurance, 75%
of survey respondents said they found their insurance policy renewal process either very
difficult or difficult

e thirty-nine per cent of businesses said that because of insurance difficulties they would
have to close their business

o fifty-seven per cent of businesses who are experiencing or anticipating insurance
challenges are reducing (or expect to reduce) their number of staff

o of the 91% of businesses experiencing or expecting increases to their premiums, 41% of
the increases are 101% or more and 36% are 251% or more.

o fifty-eight per cent of respondents who are currently affected by changes to their
insurance or expect to be in the next 12 months could no longer operate some of their
assets or equipment in their main business, owing to the changes in their insurance
arrangements

e forty-one per cent of those with stranded assets recorded a nil resale value due to
inability to insure those assets

e the median claims excess has increased from $1,500 to $10,000.

6.5 These impacts would be challenging for the most profitable businesses but are unsustainable
for businesses that have faced major income losses over the past two years owing to COVID-
19 disruptions. The recent premium increases follow earlier rises with insurers seeking to
address a period of claims exceeding premiums for the industry.

7. Survey Results
7.1 Profile of the businesses surveyed

The majority of businesses surveyed were small businesses, with 67% having 10 or fewer
employees. Most businesses (90%) currently have public liability insurance, with 6% having
held it until recently. When asked about renewing their public liability insurance, 75% of
businesses found it difficult or very difficult, and 41% of businesses have little or no
confidence in their insurance provider.

7.2 As noted above (section 3.5), the amusement, leisure and recreation industry includes a
broad range of activities. The most common occupation types selected by survey participants
(noting that multiple occupations could be selected) were:

e Travelling carnival/circus owner at 46%

e Amusement ride supplier at 49%
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e Travelling amusement ride operator at 46%
e Food/showbag/carnival game operator at 44%
e Party supplier at 22%
e Amusement-park owner at 13%.
7.3 Changes to public liability insurance arrangements

When asked if they had been impacted by public liability insurance changes, 78% of
businesses said they have already been adversely affected by public liability insurance
changes, with a further 15% expecting to be impacted within the next 12 months. Of the 93%
who have been affected or expect to be affected by insurance changes, 53% of businesses
said they can only obtain partial cover and 41% said no cover is available.

7.4 Among the affected operators, 91% reported experiencing or expecting to experience an
increase in premiums. Of these operators, 41% experienced or anticipated a premium rise of
101% or more, 36% experienced or anticipated a premium rise of 251% or more and 6%
experienced or anticipated a premium rise of 501% or more.

7.5 The median claims excess increased from $1,500 to $10,000. Seventy-two per cent of businesses
experienced or expected increases in excesses.

7.6 Business impacts of changes to public liability insurance

Thirty-nine per cent of businesses experiencing or expecting changes to their public liability
insurance reported that public liability insurance changes would mean closure of their
business. Other impacts reported by businesses that were recently affected or expect to be in
the next 12 months were:

e eighty-one per cent could not use all their assets and/or equipment or provide their usual
services

e sixty-five per cent were increasing their prices
e sixty-one per cent had reduced income
e thirty-one per cent would move to a different industry.

The survey provided respondents the opportunity to provide further information on the
impacts on their businesses through a free text field. These effects included the distress and
difficulty of leaving a generational business, forced early retirement and the detrimental
impact on the business owners’ mental health (Box 1).

Only 4% of businesses that were recently affected (or expect to be affected by insurance
changes in the next 12 months) said they had not had any impact on their business.
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Box 1: In their own words: Operators explain the adverse effects of insurance
challenges

‘It’s a generational business and not something I can easily leave’.

‘The opportunity to attend new events that we haven’t done before is almost impossible
because of the process you have to go through to get insurance and you can’t get short-term
insurance’.

‘It’s going to impact a lot of country shows and rural and regional events because there is
going to be no amusement equipment at these shows. | can’t pay the shows the rental
agreement because | can’t attend the shows with my equipment’.

‘It’s disappointing that other people can’t get public liability cover for their shows because we
are missing out on big attractions that would otherwise be there in the real world and it takes
dollars away from my business because people go home earlier or don’t come because they
are not having as much fun due to no big attractions’.

‘It’s an emotional toll because of the lack of confidence with the entire industry in regards
whether we are able to renew our insurance again and if the price goes up we won’t do it. If
the price keeps going up we won’t be able to afford it’.

‘It’s been very stressful and mentally challenging whether you can still work or not. | have all
this equipment and if it’s not insured | can’t work so what would | do with my life. | can’t go on
the dole because | have too many assets but | can’t use the assets if I’'m not insured’.

7.7 Profits have reduced for 89% of affected businesses owing to public liability insurance
changes. Affected businesses are those that are businesses who were recently affected by
changes to the insurance market or expect to be in the next 12 months.

7.8 Fifty-seven per cent of affected businesses reported that they have or expect to reduce
staffing numbers owing to public liability insurance challenges and the associated costs and
stranded assets. Further, 66% of those affected by public liability insurance changes said that
they attended or expect to attend fewer events.

7.9 Equipment and Assets that can no longer be operated

Fifty-eight per cent of respondents indicated that they can no longer operate some of their
equipment or assets in the main business. The most common types of assets unable to be
operated are jumping castles/inflatables at 57%, mechanically operated rides at 31% and
trampolines/bungee trampolines at 13%. Of these assets that can’t be operated, 41% have no
resale value as insurance cannot be secured, leaving significant stranded capital across the
sector.

7.10 Of the businesses with stranded assets:
e nineteen per cent saw reduced annual turnover in the range of $1-$25,000
e eighteen per cent saw reduced annual turnover in the range of $25,001-550,000

e fifteen per cent saw reduced annual turnover in the range of $100,001-$200,00.
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8. Conclusion

8.1 The survey shows that the amusement, leisure, and recreation industry is under
significant strain from the dramatic increase in cost and the absence of public liability
insurance for many. The actual impact of this insurance crisis on the industry resembles
what was outlined in our earlier reports on anticipated consequences. Some operators
have already reached the point where it is no longer viable to operate. It is likely that
many businesses will make the hard choice to cease operating as they are unable to
lawfully operate without public liability insurance, or a recognised and accepted
alternative.

8.2 The Australian Amusement, Leisure and Recreation Association's (ALAARA’s) proposal to
establish a discretionary mutual fund (DMF) remains the most suitable solution in
response to significant public liability insurance dysfunction. Accidents have occurred in
the sector in the last twelve months, and it is critical that adequate support is available to
those who have been harmed or injured.

8.3 Asthe primary option for risk management in the industry, a DMF would be able to
impose conditions of entry standards for members and enforce strong risk-management
culture and procedures, reducing the likelihood of accidents. As the DMF’s market is
strictly defined by its members, it would also be able to collect claims data and provide
incentive structures for members to engage in best practice risk-management and
mitigation activities.

8.4 The ASBFEO recognises the significance of government support and market intervention
and have outlined, the specific market conditions that should be present as part of the
government’s considerations to intervene in the market.

8.5 Clearly, public liability insurance has become unaffordable or simply unavailable for
some members of the amusement, leisure, and recreation industry, forcing business
closures, job losses, and a reduction in activity that provides significant economic activity
in rural and regional Australia. The visitor economy reports similar challenges.

8.6 A DMF would provide the industry and consumers with a long-term risk protection
mechanism. However, the initial capital investment required to establish the DMF is
unable to be generated by the industry in the short-term.

8.7 Support from the Australian Government for the establishment of the DMF is a vital
component to the proposal. The early years are the hardest for a DMF as the premium
poolis still being developed and the industry is unlikely to weather the first few years
without this initial support. The DMF will manage early year risks by purchasing
reinsurance or an excess layer, but adequate capital reserves are required in the short
term to provide certainty to insurers.

8.8 The ASBFEO recommends that the Australian Government should:
e support ALAARA’s proposal to establish a discretionary mutual fund for the industry

e provide seed funding of up to S5 million for the fund (subject to actuarial advice
confirming adequacy) to ensure adequate capital reserves in the start-up phase while
the premium pool is being developed

e insist on the adoption of better practice and good governance features in the
establishment, management and operation of the DMF as a condition of funding, and
engage with industry to incorporate and refine existing standards, risk management
and mitigation initiatives
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e commence engagement with state and territory governments to pursue the necessary
legislative and regulatory reform needed to recognise and support the effective
operation of an industry led DMF

e seek to ensure that the beneficiaries of the DMF are Australian operators, consumers
and activities.
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bility Insurance Research Report

RESEARCH BACKGROUND, OBJECTIVES AND DESIGN

Background and Objectives Research design

= Two stages of fieldwork were undertaken for this research:
= An online survey (n=60) was conducted in June and July 2022
by ASBFEO. This was an anonymous survey that AALARA and

The aim of this research was to maximise the survey response rate

among members of the Australian Amusement Leisure and Recreation
Association (AALARA) and Showmen’s Guild in order to quantify the Showmen’s Guild Australasia circulated to their members.

economic impact of the ongoing difficulties in obtaining insurance in the = A 13-minute telephone (CATI) survey (n=202) from 30 August

leisure industry. to 14 September 2022

= This was an updated version of the online survey.

= n=560 members of AALARA and Showmen’s Guild were contacted
and asked about their main business.

= Multiple iterations of the CATI questionnaire therefore were developed
over the course of the study ensure accurate information was collected
from participants.

= The sample for both surveys was provided by AALARA and
Showmen’s Guild

= The AALARA sample only included members public liability insurance
changes were relevant to e.g. not members stationed overseas.
AALARA were responsible for this sample selection.

= The Showmen'’s guild sample only included members of the
Australasia Guild.

» Data from both surveys were combined and analysed together.

As the online survey was anonymous, it is possible that a respondent could complete the survey multiple times. This may have occurred if participants:
= Completed the online survey more than ones; and/or
= Completing both the online and CATI surveys.
It is not possible to determine if this occurred. Please note that as this was an opt-in survey, it may not be fully representative of the broader population. As this survey was conducted on
members of particular industry groups, results may not reflect the full sector affected by changes to public liability insurance.
3 — ©lpsos | Public Liability Insurance &
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Liability Insurance Research Report

PROFILE OF
AMUSEMENT, LEISURE
AND RECREATION
BUSINESSES

KEY FINDINGS

80% of business owners own one business in the amusement, leisure and recreation industry
69% of businesses have less than 10 employees

90% of businesses currently have public liability insurance, with 6% having it until recently
41% of businesses with insurance have little or no confidence in their current provider.

75% of businesses find it difficult to renew their insurance

5 — ©psos | Public Liability Insurance
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blic Liability Insurance Research Report

OVERVIEW OF PROFILE

Businesses in the sample were predominantly located in Victoria. 80% of business owners only owned one business, and businesses tended to be small with almost
three quarters (67%) having 10 or less employees. Most businesses travelled, with 70% attending 50 or less events per year, and the most common sectors were
amusement ride suppliers, travelling carnival/circus owners, and travelling amusement ride and food/showbag/carnival game operators.

Business type Number of business owned
. . Owner of amusement destination 63% One business 80%
Location of business . R .
N Travelling carnival/circus owner 46% Two businesses 14%
Amusement park owner 13% e - 5%
Outdoor recreation/tours 7%
Indoor play centre owner 5% Number of company employees
Laser tag/paintball owner/operator 5% 0-4 44%
Supplier or inspector 62% 5-10 23%
QLD (25%) Amusement ride supplier 49% 11-50 24%,
Party hire supplier 22% 51-100 4%
Amusement ride installer/inspector 15% 101-200 3%
= 0
Operator 58% 200 2%
+ 0
NSW (26%) Travelling amusement ride operator 46%
Food/showbag/carnival game operator 44% Number of events attended per year
ACT (1%) Something else in the industry 23% 1-10 15%
Something outside the indust 6%
L L ° 11-20 10%

Note: these figures do not sum to 100%. A single business 21-30 12%
could provide multiple business types. Business types are

W‘ TAS (2% grouped for analysis e.g. Supplier or inspector is 31-40 19%

comprised of amusement ride supplier, party hire supplier

[N \/IC (35%)
)

- 0,
and amusement ride installer/inspector. Ay G
51-100 11%
100+ 11%

oQeerales from one fixed loggtion  10%

Location of business, n = 191, CATI survey only. Business type, n = 262. Number of business owned, n = 92, CATI survey only. Number of company employees, n = 262. Number of ev
Note: Base sizes depending on number of responses obtained during fieldwork.
Refer to Appendix A for detailed profile/demographic charts.
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PUBLIC LIABILITY INSURANCE STATUS

90% of businesses currently have public liability insurance. A further 6% had it until recently.

m Currently have public liability insurance ® Recently had public liability insurance
Do not have public liability insurance

Q4 Do you currently have, or did you recently have, public liability insurance for your business? n = 202
Note: Base sizes depending on number of responses obtained during fieldwork.
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CONFIDENCE IN INSURANCE PROVIDER

Of those with insurance, 41% have little or no confidence in their current insurance provider.

TOTAL NONE AT ALL +A
LITTLE CONFIDENCE

41%

None at all mA little ® A moderate amount mA lot m A great deal

Q6 How much confidence do you have in your current insurance provider? n = 241
Note: Base sizes depending on number of responses obtained during fieldwork.
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RENEWAL OF INSURANCE PROCESS

75% of businesses found the process of renewing their insurance to be difficult or very difficult.

TOTAL DIFFICULT
+ VERY DIFFICULT

75%

TOTAL EASY +
VERY EASY

16%

9% 1% 5%

m Very difficult m Difficult Neither easy nor difficult m Easy m\ery Easy

Q7 How did you find the renewal process for your insurance? n = 254.
Note: Base sizes depending on number of responses obtained during fieldwork.

9 — ©lIpsos | Public Liability Insurance

Australian Small Business and Family Enterprise Ombudsman | DMF Report




Liability Insurance Research Report
I

TIMING OF IMPACTS OF
PUBLIC LIABILITY
INSURANCE
ARRANGEMENTS

KEY FINDINGS

= Public Liability Insurance changes have impacted 78% of businesses in the industry
= 65% of businesses not already impacted by changes expect to be

10 - © Ipsos | Public Liability Insurance
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EXPECTED TIME UNTIL CHANGES IMPACT BUSINESS

Over three quarters of businesses with public liability insurance had been impacted by changes.

Of businesses that expect to be impacted in next 12 months:

Businesses with public liability insurance Time until insurance changes will
take effect
Within the
current . 6%
month

Within 1-3

Within 3-6

months 23%
m Yes, already impacted Within 6-12
0,
m Yes, will be impacted in next 12 months months 31%

m No, will not be impacted
m Not aware of any changes

Q8 Have changes to insurance arrangements recently had an impact on your business, or are they likely to in the next 12 months? n = 254
Q9 When do you expect the changes to your insurance arrangements will take effect? n = 35
Note: Base sizes depending on number of responses obtained during fieldwork.
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- Liability Insurance Research Report

CHANGES TO PUBLIC
LIABILITY INSURANCE

KEY FINDINGS

Changes have lead to an increase or expected increase in premiums for 91% of businesses
and increased claims excesses for 72% of businesses, with only partial cover available for 53%
of businesses
98% of affected operators experienced or expected to experience an increase in premiums

% Premiums increased by at least 100% for 41% of affected businesses
Median claims excess increased from $1,500 to $10,000 among affected businesses

12 — © Ipsos | Public Liability Insurance
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CHANGES OCCURRING TO PUBLIC LIABILITY INSURANCE
ARRANGEMENTS

Among the 92% of businesses experiencing or expecting impacts, the most commonly reported changes
were an increase in premiums, an increase in claims excess, and only partial cover being available.

% of businesses experiencing or expecting changes

Increase in premiums

Increase in claims excess 72%

Only partial cover available 53%

No cover available 41%

Something else 18%

Don’t know/Unsure ‘ 1%

Q10 Still thinking about the changes to insurance arrangements, which of the following changes have occurred, or are likely to occur? n = 198. Calculations were performed on raw data, so there may be minor differences in this report, which
provides rounded percentages.
Note: Base sizes depending on number of responses obtained during fieldwork. Only shows businesses that responded ‘yes’ to Q8. ‘Have changes to insurance arrangements recently had an impact on your business, or are they likely to in the
next 12 months?’

13 - ©lpsos | Public Liability Insurance
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INCREASES IN PUBLIC LIABILITY INSURANCE PREMIUMS

Premiums increased more than 100% for 41% of businesses. Suppliers & inspectors and operators face
disproportionately higher increases in their premiums.

% of businesses experiencing or

expecting changes % Increase in premiums
Increase in premiums _ 91% 1-25% _ 13%
Increase in claims _ 72%
excess
51-75% [ 6%
Only partial cover
No cover available - 41% 101-250% - 5%
Something else . 18%
500%+ - 6%
Don’t know/Unsure ‘1% Refused to l 2
answer °

Q10 Still thinking about the changes to insurance arrangements, which of the following changes have occurred, or are likely to occur? n = 198
Q11 Thinking about your insurance premiums, by what percentage did they increase? n =175
Note: Base sizes depending on number of responses obtained during fieldwork. Only shows businesses that responded ‘yes’ to Q8. ‘Have changes to insurance arrangements recently had an impact on your business, or are they likely to in the

next 12 months?’
14 — © Ipsos | Public Liability Insurance
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Public Liability Insurance Research Report

INCREASES IN PUBLIC LIABILITY INSURANCE PREMIUMS (2)

As noted on the previous slide, many businesses report an increase or expected increase of more than
100% on their premiums. This slide shows the distribution of the increases.

800 = 1
*Data points above 800% not presented in
chart. n = 2, max value = 2000%
700 -
;\;; r 501%+*: 6%
7 600 b
£
=)
9 -
-G—J R r 251%-500%: 30%
o
LC) =
= 200 el
r 101%-250%: 5%
100 * =
* 76%-100%: 22%
- et - 51%-75%: 6%
O e 1 26%-50%:  16%
0 20 40 60 80 100 120 140 160 1-25%: 13%
Participants

Q11 Thinking about your insurance premiums, by what percentage did they increase? n=175 (don’t know not charted, n=4)

Note: Base sizes depending on number of responses obtained during fieldwork. Only shows businesses that responded ‘yes’ to Q8. ‘Have changes to insurance arrangements recently had an impact on your business, or are they likely to in the next 12
months?’

*Data points above 800%+ not presented in chart, n = 2, max value = 2000%
15 - ©lpsos | Public Liability Insurance

Australian Small Business and Family Enterprise Ombudsman | DMF Report




INCREASES IN PUBLIC LIABILITY INSURANCE EXCESS

| Public Liability Insurance Research Report

Among the 72% of businesses that have had or expect an increase in their excess, the interquartile range for
the value of the excess increased from $1000 (lower) and $5000 (upper) to $5000 (lower) and $25,000
(upper) after changes to public liability insurance arrangements.

Increase in premiums

Increase in claims
excess

Only partial cover
available

No cover available

Something else

Don’t know/Unsure

91%

72%

53%

41%

18%

1%

Increase in claims excess

Previous
50,000+

25,001-50,000

10,001-25,000

5,001-10,000
Upper quartile
$5,000 — 2 501-5,000
Median
$1,500 1,001-2,500

Lower quartile
$1,000

Refused

|1%
|1%

|1%

8%
]

New

Upper quartile
$25,000

Median
$10,000

Lower quartile
$5,000

50,000+

25,001-50,000

10,001-25,000

5,001-10,000

2,501-5,000

1,001-2,500

1-1,000

Refused

Q10 Still thinking about the changes to insurance arrangements, which of the following changes have occurred, or are likely to occur? n = 198
Q12 Thinking about the claims excess, what was your previous excess and what is your new excess expected to be? n=143

Note: Base sizes depending on number of responses obtained during fieldwork. Only shows businesses that responded ‘yes’to Q8. ‘Have changes to insurance arrangements recently had an impact on your business, or are they likely to in the

next 12 months?
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INCREASES IN PUBLIC LIABILITY INSURANCE EXCESS (3)

This slide shows the distribution of insurance claims excess before and after the changes to public liability

insurance.
60000
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£
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Participants

Q12 Thinking about the claims excess, what was your previous excess and what is your new excess expected to be? n=143 (refused not charted, n=28 for previous, n=30 for new)

*Data points above $50,000+ not presented in
chart. Previous n = 2, max value = $100,000;
New n = 8, max value = $250,000

Previous
$50,000+*: 1%

$25,001-$50,000: 1%

$10,001-$25,000: 1%

$5,001 - $10,000: 8%
$2,501 - $5000: 16%
$1,001 - $2,500: 15%
$1-$1000: 37%

» New Excess

New
$50,000+*: 6%

$25,001-$50,000: 5%

$10,001-$25,000: 22%

$5,001 - $10,000: 20%
$2,501 - $5000: 15%
$1,001 - $2,500: 5%
$1-$1000: 6%

Previous Excess

Note: Base sizes depending on number of responses obtained during fieldwork. Only shows businesses that responded ‘increase in claims excess’ to Q10. ‘Still thinking about the changes to insurance arrangements, which of the following changes

have occurred, or are likely to occur?’
*Data points above $50,000 not presented in chart, n = 2 (previous), n = 8 (new), max value (previous) = $100,000, max value (new) = $250,000
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Liability Insurance Research Report

BUSINESS IMPACTS OF
CHANGES TO PUBLIC
LIABILITY INSURANCE

KEY FINDINGS

More than half of affected businesses report that changes have impacted their use of
equipment and ability to provide services, their prices or their income

» Showmen’s Guild members were generally more impacted by changes, as were owners

and operators

39% of affected businesses report public liability insurance changes meant closure of their
business, with 31% indicating it will cause them to move to a different industry
Profits have decreased for 89% of affected businesses, with over half of affected businesses
decreasing their staff numbers
The majority (71%) of those with more than one business have experienced similar impacts
across all their businesses

18 — © Ipsos | Public Liability Insurance
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blic Liability Insurance Research Report

BUSINESS IMPACTS DUE TO CHANGES IN PUBLIC LIABILITY
INSURANCE

Among businesses that are or expect to be impacted by insurance arrangement changes, the most common
impacts are inability to use all assets or equipment, increasing prices for customers and reduced income.

% of businesses experiencing different impacts Means | can't use all my assets or _ _—
Means | can't use all my assets/equipment equipment
or | can't provide my usual services
| can’t provide my usual services _ 69%

Note: ‘Means | can’t use all my assets or equipment” and “l can’t
provide my usual services” were combined when shown to
participants in the online survey, but separated for the CATI survey.
Separated results shown here are for the CATI survey only.

Increasing your prices

Reduced income

Means closure of my business

Means a move to a different industry

Something else

None

19 — © Ipsos | Public Liability Insurance
Q13 In broad terms, which of the following describe what the changes to insurance mean to you? I'll read out a list and you can tell me whether each one is relevant. Online & CATIn = 227, CATI n = 144
Note: Base sizes depending on number of responses obtained during fieldwork. Only shows businesses that responded ‘yes’ to Q8. ‘Have changes to insurance arrangements recently had an impact on your business, or are they likely to in
the next 12 months?’
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IMPACT OF CHANGES ON ASPECTS OF BUSINESS

The effects of public liability insurance changes are strongest on profits, with 89% of affected businesses
reporting a decrease. Staff numbers have decreased by over 50% in 18% of businesses that had been
impacted by insurance arrangement changes.

TOTAL
DECREASED

74%

Turnover 27%
Profits = 149 89%

Staff numbers 25% 14% 18% 570/0

Events attended 34% 26% 20% 20% 660/0

No change orincrease  ®1-25% decrease
m 26-50% decrease m More than 50% decrease

Q14 What impact have the insurance changes made to turnover? n = 230

Q15 What impact have the insurance changes made to profits? n = 230

Q16 What impact have the insurance changes made to staff numbers? n = 230

Q17 What impact have the insurance changes made to the number of events your business is attending? n =230

Note: Base sizes depending on number of responses obtained during fieldwork. Only shows businesses that responded ‘yes’ to Q8. ‘Have changes to insurance arrangements recently had an impact on your business, or are they likely to in the next 12

months?’
20 — © Ipsos | Public Liability Insurance M
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IMPACT OF INSURANCE CHANGES ON OTHER BUSINESSES

Of those that own more than one business, 71% report that the impact to all of their businesses has been
similar to their main business that was asked about in detail.

Bigger impact 12%

Similar impact 71%

Smaller impact 29%

*Caution: Low base size <30. Only collected in CATI survey. Participants could provide multiple responses to this question, so results do not sum to 100%.
Q23B And thinking now about your other businesses in the amusement, leisure and recreation industry. Would you say the changes to your insurance have had a bigger, smaller or similar impact to those businesses compared to the business we have

been talking about? n = 17*
Note: Base sizes depending on number of responses obtained during fieldwork. Only shows businesses that responded ‘yes’ to Q8. ‘Have changes to insurance arrangements recently had an impact on your business, or are they likely to in the next 12

months?’
21 — © Ipsos | Public Liability Insurance
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Liability Insurance Research Report

EQUIPMENT AND
ASSETS THAT CAN NO
LONGER BE OPERATED

KEY FINDINGS

58% of impacted businesses have equipment or assets that can no longer be operated
» Suppliers, inspectors, operators, and members of the Showmen’s Guild more likely to
report having equipment they can no-longer operate
The value of assets that can no longer be operated has dropped significantly since purchase,
with 41% having no resale value.
Those with more than one business, higher losses to turnover and ongoing equipment costs
were also more likely to have higher costs due to inoperable assets

22 — © Ipsos | Public Liability Insurance
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IMPACTS ON ABILITY TO OPERATE EQUIPMENT OR ASSETS

Suppliers, inspectors and operators are more likely to have lost the ability to operate equipment compared
to other business types.

Can no longer operate equipment or
assets due to insurance changes

EYes ENO

Q18 Do you have any specific equipment or assets you can no longer operate due to insurance arrangement changes? n = 230
Note: Base sizes depending on number of responses obtained during fieldwork.

23 — © Ipsos | Public Liability Insurance
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IMPACTS ON ABILITY TO OPERATE EQUIPMENT OR ASSETS

Over half of businesses are unable to some operate equipment and assets due to insurance arrangement
changes. This equipment tends to be jumping castles, mechanically operated rides, and trampolines.

Can no longer operate equipment or

assets due to insurance changes Jumping castles/inflatables

Mechanically operated rides
Trampolines/bungee trampolines
Walk on water balls/zorb balls

Non-inflatable slides

Bumper boats/bumper cars
Animal attractions
Climbing walls

Carnival games

Walkthrough attractions
EYes mNo Something else

Q18 Do you have any specific equipment or assets you can no longer operate due to insurance arrangement changes? n = 230
Q19 Can you please briefly describe any equipment or assets that can no longer be operated. n = 133

Note: Base sizes depending on number of responses obtained during fieldwork. Only businesses that responded ‘yes’ to Q18. ‘Do you have any specific equipment or assets you can no longer operate due to insurance arrangement

changes?’ are included in Q19.
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VALUE OF ASSETS OR EQUIPMENT NO LONGER OPERATED

The value of assets that can no longer be operated has dropped significantly since purchase, with 41%
having no resale value.

Cost of assets that can no longer be Resale value assets that can no longer
operated be operated
$500,000+ |G 3 $500,000+ [ 3%
$250,001-$500,000 |G 1> $250,001-8500,000 [ 2%
$100,001-$250,000 |GG 1¢% $100,001-$250,000 [ 6%
$75,001-$100,000 |GG 1+ $75,001-$100,000 [ 7%
$50,001-$75,000 [ 4% $50,001-$75,000 || 1%
$25,001-$50,000 |G 3% $25,001-$50,000 [ 6%
$10,001-$25,000 |G 1> $10,001-$25,000 | 8%
$1-510,000 |G 2 RS @00z |REA
50 0% so | -
Don't know - 7% Don't know - 8%

Q20 In total, how much did the assets or equipment you can no longer operate cost to purchase? n = 133

Q21 In total, what is the resale value of the assets or equipment that can no longer be operated? n = 133

Note: Base sizes depending on number of responses obtained during fieldwork. Only includes businesses that responded ‘yes’ to Q18. ‘Do you have any specific equipment or assets you can no longer operate due to insurance arrangement
changes?
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PURCHASE COST OF ASSETS OR EQUIPMENT NO LONGER
OPERATED

As noted on the previous slide, asset costs were widely varied, with a median price of $100,000. This slide
shows the distribution of the costs.

1400000 . *Data points above $1,500,000 not presented in
chart. n = 8, max value = $5,000,000
1200000
@ 1000000 o - $500,000+*: 13%
§2)
T 800000 .
w ]
<
S 600000 .
2 - ‘
O 400000 . - $250,001-$500,000: 1%
200000 — ] $100,001-$250,000: 16%
sesesssesssonnst® - $75,000-$100,000: 14%
0 Soeest | $50,001-$75,000: 4%
$25,001-$50,000: 13%
0 20 40 60 80 100 120 $10,001-$25,000: 11%
See slide 46 in appendix B for significant Participants $1 _'$10’000: 15%
differences between subgroups. $0: 0%

Q20 In total, how much did the assets or equipment you can no longer operate cost to purchase? n = 133 (Don’t know not charted, n = 9)
Note: Base sizes depending on number of responses obtained during fieldwork. Only includes businesses that responded ‘yes’to Q18. ‘Do you have any specific equipment or assets you can no longer operate due to insurance arrangement changes?

*Data points above $1500,000 not presented in chart, n = 8, max value = $5,000,000
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RESALE VALUE OF ASSETS OR EQUIPMENT NO LONGER
OPERATED

Businesses with lower losses to annual turnover and lower ongoing equipment costs are more likely to have
higher equipment resale values.

Resale value of assets that can no
longer be operated

I
$10,001-$50,000 _ 14%

Businesses that lost up to $100,000 in annual turnover (33%), and
$50,001-$100,000 - 8% with up to $5000 in ongoing equipment costs (37%) more likely to
report resale value of $1-$10,000 compared to total.
$100,001-5250,000 [ 6% i i

$250,001-$500,000 . 2% Businesses with $5001-$25,000 in ongoing equipment costs more
likely to report resale value of $10,001-$50,000 (32%) compared to
5500,000+ [ 3% total.

Don't know - 8%

Q21 In total, what is the resale value of the assets or equipment that can no longer be operated? n = 133
Note: Base sizes depending on number of responses obtained during fieldwork. Only includes businesses that responded ‘yes’ to Q18. ‘Do you have any specific equipment or assets you can no longer operate due to insurance arrangement changes?
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RESALE VALUE OF ASSETS THAT CAN NO LONGER BE
OPERATED (2)

As shown on the previous slide, resale value has a wide range, although more than half of assets or equipment could be

resold $1 0,000 or less. *Data points above $500,000 not presented in
chart. n =7, max value = $1,500,000

| $500,000+*: 3%
250000 - 1 $250,001-$500,000*: 2%
200000 .
@ - $100,001-$250,000: 6%
3 150000 -
®
> o
o
8 100000 esscesse Z
DGC) . $75,000-$100,000: 7%
" $50,001-$75,000: 1%
50000 1 $25,001-850,000: 6%
cennnnna® L $10,001-$25,000: 8%
_____ sesces’ ] $1-$10,000 19%
0 $0: 41%
0 20 40 60 80 100 120
Participants

Q21 In total, what is the resale value of the assets or equipment that can no longer be operated? n = 133 (Don’t know not charted, n = 10)
Note: Base sizes depending on number of responses obtained during fieldwork. Only includes businesses that responded ‘yes’ to Q18. ‘Do you have any specific equipment or assets you can no longer operate due to insurance arrangement changes?

*Data points above $250,000 not presented in chart, n = 7 ,max value = $1,500,000
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ANNUAL LOST TURNOVER DUE TO ASSETS OR EQUIPMENT
NO LONGER OPERATED

Lost annual turnover varies in line with ongoing maintenance costs, with more annual turnover lost by
businesses with high costs to loan, maintain and store assets.

Lost annual turnover
Businesses with up to $5,000 in ongoing equipment maintenance costs
$1-$25,000 _ 19% more likely to report lost turnover of $1-$25,000 (35%) compared to
total.

$50,001-$75,000 || 5
$75.001-$100.000 _ 129% Businesses with more than $25,000 in ongoing equipment maintenance

costs more likely to report lost turnover of $200,001-$500,000 (33%)

$100001 8200000 | QIR compared (o {otal.
s20000-s500000 | NEEUE
I I -

L Dontkeow | [EES

Q22 In total, how much annual turnover will be lost from not operating the assets or equipment? n = 129

Note: Base sizes depending on number of responses obtained during fieldwork. Only includes businesses that responded ‘yes’ to Q18. ‘Do you have any specific equipment or assets you can no longer operate due to insurance arrangement
changes?
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ANNUAL LOST TURNOVER DUE TO ASSETS OR EQUIPMENT
NO LONGER OPERATED (2)

Lost annual turnover had a large range, with a median of $90,000 and a top of value $1.5 million. More than
one third of businesses reported lost annual turnover is greater than $100,000.

800000 . 1! *Data points above $800,000 not
i presented in chart. n = 8, max value =
. § $1,500,000
& - $500,000+*: 8%
5 600000
>
o
E 00000 =
= 2
l_
‘g 400000 °
E - $200,001-$500,000: 12%
-.6 00000
(@] ese
|
200000 o 1 $100,001-$200,000: 15%
$75,001-$100,000: 12%
..lllll-ll-l.... - $50,001'$75,000 5%
$25,001-$50,000: 18%
0 | $1-$25,000: 19%
0 20 40 60 80 100

Participants

Q22 In total, how much annual turnover will be lost from not operating the assets or equipment? n =129 (Don’t know not charted, n = 16)
Note: Base sizes depending on number of responses obtained during fieldwork. Only includes businesses that responded ‘yes’ to Q18. ‘Do you have any specific equipment or assets you can no longer operate due to insurance arrangement changes?

*Data points above $800,000 not presented in chart, n = 8, max value = $1,500,000
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ANNUAL COSTS DUE TO ASSETS OR EQUIPMENT NO
LONGER OPERATED

As shown on the previous slide, ongoing equipment costs have a large range, although most businesses
have costs of $25,000 or less.

Ongoing annual cost of assets and equipment

$0

17%

$1-$5,000 20%

$5,001-$10,000 7%

$10,001-$25,000

17%

$25,001-$50000

16%

$50,001-$100,000 5%

$100,000+

4%

Don't know

14%

Q23 What are the ongoing annual costs of keeping the assets or equipment when loan costs, maintenance costs and storage costs are taken into account? n = 132
Note: Base sizes depending on number of responses obtained during fieldwork. Only includes businesses that responded ‘yes’to Q18. ‘Do you have any specific equipment or assets you can no longer operate due to insurance arrangement CE
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ANNUAL COSTS DUE TO ASSETS OR EQUIPMENT NO

LONGER OPERATED (2)

As shown on the previous slide, ongoing equipment costs have a large range, although most businesses
have costs of $25,000 or less. This slide shows the distribution of costs.

120000
LA
-.GC_-; 100000
S
o
S
3 80000
§2]
()
[)]
® 60000
©
n
2 40000
(&)
©
-]
E 20000 .....ooooooooo
< asssssas
0 IIII---........
0 20 40 60

Participants

80

100

*Data points above $120,000 not presented in
chart. n = 4, max value = $450,000

$100,000+*: 4%

$50,001-$100,000: 5%

$25,001-$50,000: 16%

$10,001-$25,000: 17%
$5,001-$10,000: 7%
$1-$5,000: 20%

$0: 17%

Q23 What are the ongoing annual costs of keeping the assets or equipment when loan costs, maintenance costs and storage costs are taken into account? n = 132 (don’t know not charted, n = 19)
Note: Base sizes depending on number of responses obtained during fieldwork. Only includes businesses that responded ‘yes’ to Q18. ‘Do you have any specific equipment or assets you can no longer operate due to insurance arrangement changes?

*Data points above $120,000 not presented in chart, n = 4, max value = $450,000
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APPENDIX A -
SAMPLE PROFILE
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LOCATION OF BUSINESSES

Amusement, leisure and recreation businesses in the sample were predominantly located in Victoria.

NT (1%)
QLD (25%)
WA (3%)
SA (8%)
NSW (26%)
lan A %
[i] %
b
Q23C And which state is your business registered in? n = 191 w
Note: Base sizes depending on number of responses obtained durintg fieldwork o
TAS (2%)
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BUSINESS TYPE

Amusement ride suppliers, travelling carnival and circus owners, travelling amusement ride operators
and food/showbag/carnival game operators are the most common businesses.

Note: businesses were re-categorised as shown
(right) for statistical analysis i

Travelling carnival/circus owner _ 46%
Amusement park owner - 13%

Outdoor recreation/tours [ 7% ~  Owner of amusement park: 63%
Indoor play centre owner - 5%
Laser tag/paintball owner/operator . 5%

Amusement ride supplier _ 49%
Party hire supplier _ 22% —  Supplier or inspector: 62%
Amusement ride installer/inspector _ 15%
Travelling amusement ride operator _ 46%
Food/showbag/carnival game..._ 44% j
Something else in the industry _ 23% % Something else in the industry: 23%

Something outside the industry - 6%

I\

J\

Operator: 58%

Something outside the industry: 6%

Q1 Which of these categories does your business fall into? n = 262. Respondents could select more than one option, so results do not sum to 100%.
Note: Base sizes depending on number of responses obtained during fieldwork.
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OWNERS OF MORE THAN ONE BUSINESS

Most business owners own only one business. Owners of small businesses and businesses that lost over
$100,000 in annual turnover due to insurance arrangement changes are more likely to own one business.

Business owners with small companies (0-4 employees) more
likely to own one business (91%), less likely to own more than

. one business (9%) compared to total

80% Businesses with up to $100,000 lost in annual turnover more
likely to own one business (94%), less likely to own more than
one business (6%) compared to total

One business B Two businesses ® Three businesses

Q1A Do you have more than one business in the amusement, leisure and recreation industry? n = 92
Q1B And how many businesses do you have in the amusement, leisure and recreation industry? n =18
Note: Base sizes depending on number of responses obtained during fieldwork.

36 — © Ipsos | Public Liability Insurance

Australian Small Business and Family Enterprise Ombudsman | DMF Report




ublic Liability Insurance Research Report

NUMBER OF EVENTS ATTENDED PER YEAR

8% of businesses operate from a fixed location, with 92% attending events at different locations. Close to half
of businesses attend between 21 and 50 events per year.

Number of events attended

per year (categorised)
360 = .

340
320
300
280
260
240 - 101+ 9%
220
200 =0
180
160 g
140
120 N
100 — 1 51-100: 12%
28 - 41-50: 12%
et 31-40: 22%
40 " [ 21-30: 10%
20 c—" 11-20: 11%
() = ] 1410 15%
0 50 100 150 200
Participants

Q2 How many events a year does your business normally attend? n=202 (Fixed location not charted, n=17)
Note: Base sizes depending on number of responses obtained during fieldwork.

Number of events attended
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NUMBER OF COMPANY EMPLOYEES

More than two thirds (69%) of businesses have 10 employees or fewer, though there was a broad distribution
of up to 620 employees.

700
600 :
(2] 500 °
()]
(0]
> | 200+: 2%
a 4
g 00
L
2 300 -
(O]
o]
e
= 200 - :
» L 101-200: 2%
100 1 51-100: 3%
- | 11-50: 23%
il 5-10: 25%
0 1 0-4: 44%
0 50 100 150 200

Participants

Q3 How many employees do you currently have, including yourself? n = 202
Note: Base sizes depending on number of responses obtained during fieldwork.
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ending a day at the show is a generational and cherished Australian

ping castles and sideshow alley provide memorable fun for the
when the show rolls into town. It’s joyful to see kids light up as
most of the variety of activities on display.

we know it, is on the brink of being a thing of the past. In
ol or church fete, children’s play centres, amusement parks
caravan parks are all facing a clear and present danger.

pacting Australia’s amusement, leisure and recreation
ese family attractions, putting small and family

ds of jobs at risk. To put this into perspective, the
00 people and contributes $1.84 billion to the

nce market has meant that many small and family businesses in the amusement,
ctor cannot get the essential insurance coverage they need to operate their

illing to provide coverage to these businesses, insurance premiums have
ore than 200% - and many businesses have been refused coverage outright.
ssets, with just some of their equipment securing insurance coverage.

Others have s

These busin minent closure if they cannot get insurance. There will be significant job losses
al areas), and a significant loss of economic activity in regional and metropolitan areas,

he Show Must Go On, finds that a Discretionary Mutual Fund (DMF) is currently the only
rable solution for the industry.

solution is reliant on foundational support from all levels of government, including legislative
all states and territories to ensure the DMF is accepted in lieu of insurance for licensing

ents. Additionally, the DMF needs to be recognised as a suitable solution at a local level and
orted by councils, committees of management, showground managers and property owners hosting
musement, leisure and recreation activities.

Public liability insurance coverage is legally required across a range of businesses including rides at
showgrounds, kids play centres, laser tag and even walking tours in national parks. This can be through
contractual obligations as well as requirements imposed by State and Territory Governments on councils
and other landowners.

As both our interim and final report details, DMFs operate to provide cover on a discretionary basis to a
group of individuals or organisations which share a similar risk profile. Under the proposed DMF, members
who meet membership requirements would have access to a certificate of protection, enabling them to
Qperate their business, subject to the necessary legislative and regulatory change.

s final report confirms a DMF as the most suitable solution, we acknowledge it is not a silver bullet.
he challenges of the model, a DMF will:

ire an ongoing sector-wide commitment to best practice risk mitigation measures
2d to ensure membership remains cohesive and acts in the best interests of other members
e unlikely to reduce coverage costs and these costs will likely increase in the short term

not offer guaranteed protection for small business members, given the discretionary nature of the fund.
While it is considered unlikely and not in the interest of the DMF to use its discretion to deny a claim, it
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remains a possibility that could leave the small business owner open to liability

not satisfy all consumers. Consumers will need to accept some risk is involved with using
ent rides and participating in other leisure activities. This includes understanding they may not
d in the event of injury if the DMF were to use their discretion to deny a claim

high excesses compared to those previously paid, according to actuarial modelling.

is not easy. It requires exceptional governance practices, including ensuring an appropriate
representation with independent directors and specialist expertise.

s of the proposal, my office recommends the Australian Amusement, Leisure and
’s proposal to establish a DMF is the only suitable solution to the critical and
protection in the sector. Without a DMF, there is a real possibility the show cannot

report should be read in conjunction with our interim report. These reports have
sive and thorough consultation with stakeholders, including those in the insurance
sector and the mutual sector. | thank all of them for their time and expertise.

ith stakeholders and government, concerns were raised about possible

in other industries interested in establishing their own Discretionary Mutual Fund.
ed in this report, including the requirement of significant market dysfunction, a
mbership base and the inability to self-fund, would, we believe, provide appropriate
these issues if they arise.

clear and vuln
guardrails to

We recom
S5 million

ustralian Government provides appropriate ‘seed capital’ funding as a loan of up to
g on actuarial advice and subject to ‘best practice’ DMF formation and operational
s the establishment of the DMF and works with State and Territory Governments to

ove all —the show must go on.

. Bruce Billson

stralian Small Business and Family Enterprise Ombudsman
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EXECUTIVE SUMMARY

sinesses are consistently reporting insurance availability and affordability as one of the key
their ongoing viability. This has been the case leading up to and since release of the then
n’s inquiry into the affordability and availability of insurance for small businesses in

an continues to work with various industry sectors, including the insurance sector, to
r options to ensure insurance coverage is accessible for all small businesses.

he Ombudsman announced a self-initiated review of the Australian Amusement,
eation Association’s (AALARA) proposal to establish a Discretionary Mutual
otential solution to the critical and immediate need for insurance in the sector
LARA.

to allow this Office to:

r public policy advice following the interim report on the need to support
securing critical risk protection products and compensation for consumers and

hether the DMF model proposed by AALARA would resolve the insurance crisis in
of suitable insurance products.

10.1.5.An int rt was released on 20 October 2021. Submissions were requested from interested
vember 2021. Twenty-five submissions were received from a range of interested

ing the amusement, leisure and recreation sector, showgrounds, regulators, the mutual
the insurance sector. Some submissions included input from multiple businesses or

erim report made preliminary findings that:

A DMF suited the industry represented by AALARA

A DMF may be a suitable way to address the insurance crisis faced by the industry

The suitability and durability of a DMF solution for the sector would depend heavily on:

. support for legislative reform from states and territories, including willingness to accept the
solution by councils and land/showground managers

. the final makeup of the membership

. the cost of premiums and reinsurance, the management of the DMF and any management
costs

. the size of any claims in the first few years of operation.

e interim report proposed policy parameters for government considering support for a DMF,
ting the possibility further sectors may request support to form their own DMFs to address
surance challenges for their sector. In particular, it seems likely that industries that are required by
pbvernment to hold certain insurances for licensing requirements will seek government support in
e event of significant market dysfunction.

The policy parameters recommended were:

e Significant market dysfunction or market failure must be established prior to government
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intervention
The sector affected is unable to support establishment of a DMF in their own right

There are no suitable alternatives for the sector to pursue, and therefore, the inability to secure
surance will lead to the loss of the sector or closure of a significant number of businesses
in the sector

are other groups or entities outside of the sector likely to be negatively affected if the
ent does not take action.

ack received has agreed that while there is one insurance solution currently being
ector (the Coversure-branded facility of the UK-based Aviva product), the sector

MF represents a more durable solution for their current difficulties in securing an
le solution to their insurance crisis.

lease of the interim report, the Ombudsman received advice from Coversure that it
pacity to offer $20 million coverage as opposed to the $10 million originally being

within the sector about the cost of the Coversure facility with multiple

rting premiums of four to five times that previously paid in some cases. Concerns
sed about the capacity of the Coversure facility to cover the whole market, as well
f their offering in Australia.
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.2. Findings

The interim review found that:
A DMF suits the industry represented by AALARA
MF is a suitable way to address the current insurance crisis facing the industry

rt for legislative reform will need to be provided by states, territories, and local
ments

ncils and land/showground managers will need to recognise and accept the solution

s should be made aware of possible limitations to the cover offered by the DMF.

received in response to the interim report

thanks all who provided their views on the interim report, which have been
reparation of this final report. Organisational contributors were:

ground e  The Royal Agricultural & Horticultural

ent Australia Society of SA Inc.

. ° rtscover Australi
usement, Leisure, and Sportscover Australia

sociation Inc e  Sydney Royal Easter Show

e  The Business Council of Co-operatives and

Mutual
surance Brokers utuals

e  The Caravan Industry Association of

e Bay Water Sports ]
Australia

ire Magnetic Island ] ]
e  The Council of Small Business

h Australia Organisations Australia

elbourne Cable Park e Thel

North Queensland Tours o
Play Australia

Planet Entertainment

e Queensland Small Business Commissioner he Newsagents Asso

e  Redpath Cathcart

wmen’s Guild of South Austr

e  Regis Mutual Management

ille Enterprise Limited

e  Royal Agricultural Society of NSW

and Aquarium Association

Ne also received submissions from indivi tin the sector.
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0.4. Terms of Reference

The Ombudsman’s terms of reference initiated the review of the proposal by
F for the amusement, leisure, and recreation industry. This work requir
industry through AALARA and related industry stakeholders. The
r the DMF model that AALARA and Aon proposed would res
d may form the basis of further advocacy work by the O

e Inquiry, the Ombudsman sought external advice, i legal and
ice. The Ombudsman also received advice from sec utual insurance.

an’s report considered the framework for forma e establish

irst three years) and the DMF’s ongoing opera
he review, and with the advice of external ex an set

ether the cover provided by a DMF, and evidenced by a
requirements of members of the amusement, leisur
iability insurance as imposed by:

ments

ng and regulatory authorities

ctual arrangements such as loan agreements, leases, and operating licences.

2. y specific form of cover the DMF would need to provide or any specific contractual
s that would need to be included in the DMF’s policies in order to satisfy the above
3. e the minimum levels of cover and any requirements that members would be obliged to

from the DMF in order to meet legal obligations.

sider whether a DMF comprising members of the amusement, leisure and recreation sector
likely to be financially viable on an ongoing basis, including identifying:

The start-up and ongoing costs of the DMF

Industry interest and likely levels of participation in the DMF, including whether lagg
industry participants will join (and impacts if they do not)

c. What level of initial capital contribution to the premium pool will be requij
is self-sustaining (i.e. can meet claims for a 1 in 200-year event, 1 in 100,
in 50-year event):

e . Iftheinitial capital contribution is obtained via a loan, the exg
the DMF to repay the loan

d.  The prior claims history of the industry, drawing on industry surve d actuarial

assessment

e. How the DMF will operate in practice, including what level of cl3 be funded

through the DMF and what may be covered through reinsurance

What form and amount of additional insurance the DMF will like
claims not covered out of the premium pool

Whether the required additional insurance is available in the curr

What the premiums for the additional insurance are likely to be a
are affordable and commercially reasonable for DMF members (inc
payments will be split between members)

How DMF funds should be managed to ensure ongoing viability (of the D
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5.  Outline appropriate legal and governance structures for the DMF, including considering
measures the industry may be able to take in order to reduce the risk associated with the
industry, and therefore insurance costs. This may include eligibility criteria for DMF members
and ongoing eligibility verification.

Australian Small Business and Family Enterprise Ombudsman | DMF Report




Review Context | DMF Report

REVIEW CONTEXT

usement, leisure, and recreation industry has experienced extreme difficulty in accessing
e public liability insurance for some time. This difficulty was highlighted in the AALARA
to the then Ombudsman’s 2020 Insurance Inquiry.

hearing from an increasing number of Members recently about a growing trend of
panies denying public liability insurance completely or pricing public liability insurance
each.”?

AALARA’s submission, the organisation has been working with insurance
ance Council of Australia (ICA), governments, various Ministers of the Australian
State Officials to develop a solution to their members’ inability to access public

rts, AALARA received a letter from the ICA on 30 April 2021 which confirmed a
ility of its members to access public liability insurance coverage. This points to an
within the Australian public liability insurance market for AALARA’s membership,
ore broadly.

11.1.3.In respo inability of their members to access affordable public liability insurance, AALARA
proposal to establish a DMF for their sector. As part of its proposal, AALARA has
Australian Government to seek a capital contribution (as either a loan or grant), to
blishing an adequate claims capital pool and support obtaining reinsurance.

alian Small Business and Family Enterprise Ombudsman (ASBFEQ) is an independent

e for small business owners. Established in 2016 under the Australian Small Business and
y Enterprise Ombudsman Act 2015, the office assists and advocates for small business and
ily enterprises. The Ombudsman has legislative powers to conduct inquiries and research, work
with other arms of government, contribute to inquiries and promote good business practice.

1.2.2.The Ombudsman’s advocacy is centred on a number of issues small business raise with the office,
including the availability and affordability of insurance for the sector.

isty Ahrens (August 2020). AALARA. Submission to ASBFEO Insurance Inquiry.
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.3. Terms and abbreviations

Australian Amusement, Leisure and Recreation Association Inc.
Australian Financial Services Licence

Australian Prudential Regulatory Authority

Australian Reinsurance Pool Corporation

Australian Small Business and Family Enterprise Ombudsman
Australian Securities and Investment Commission
Discretionary Mutual Fund

Direct Offshore Foreign Insurers

Insurance Council of Australia

National Injury Insurance Scheme

Mutual Capital Instruments

Mutual non-discretionary Fund
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THE PROBLEM TO BE SOLVED

rim report found the hardening insurance market cycle is negatively impacting on the
f many businesses within the amusement, leisure, and recreation sector amongst others, to

nd losses of insurance companies, was confirmed by the Insurance Council of Australia
ort, Role of the Private Insurance Market — Independent Strategic Review: Commercial
ICA Report).?

ket failure or significant dysfunction was canvassed, noting that for many small

t possible to separate affordability of insurance from availability, as there is a price
ance may as well not be available for purchase. While the ICA Report indicates that
in premiums is in the ‘medium’ category of affordability, many small businesses
e case. In fact, they are seeing increases in the order of 200%, and in some cases

hardening phase of the market cycle and resulting market dysfunction, is that
cross a range of sectors, and particularly in the amusement, leisure, and recreation
ing an inability to source insurance. These impacts are being reported beyond

ctor offering show rides, and extending into related areas of active recreation,

nd activity centres, and even the experience-based visitor/leisure economy.

in the interim report, without the statutorily and contractually required insurance
businesses in this sector will be unable to operate. This will lead to regional, rural,
ows, school fetes, carnivals and other events, being unable to offer rides and sideshow
ificant job losses, and stranded assets. Alternatively, there is a possibility that operators
nue to operate without adequate insurance, leaving consumers, showground operators, and
ss and landowners/property managers exposed in the event of an accident or injury.

show rides and amusements are a key attraction of Australia’s 580+ agricultural shows.
Approximately 5.9 million Australians visit agricultural shows annually, contributing to an approximate
direct annual economic value of $965 million3, and total $1.84 billion once the tourism multiplier is
applied.*

12.1.6.The interim report noted the critical importance of recognising that consumers have the right to
peace of mind that their health and safety is protected, and in the event of an accident or injury, they
will have access to adequate compensation. It is equally important that state and local governments,
as well as showground operators, are assured of consumer protection through adequate insurance,
as well as the landowners and managers themselves.

12.1.7. The case for a considered public policy response remains compelling and pressing.

n Trowbridge (May 2020). Role of the Private Insurance Market — Independent Strategic Review: Commercial Insurance.
Jeensland Chamber of Agricultural Societies Inc. (2012) An Economic & Social Impact Study of Australian Agricultural
ows. Page 1.

Department of Resources, Energy and Tourism and Tourism Australia (December 2011). Tourism 2020, Whole of government
working with industry to achieve Australia’s Tourism Potential. Page 1.
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2.2. Feedback from stakeholders

Several stakeholders from the amusement, leisure, and recreation sector wrote of their considerable
istress in being unable to find insurance in the current market. Several businesses highlighted the
rate need for a solution to this market dysfunction for there to be a hope of business survival.
ses wrote about their long operating history, lack of previous claims, and concern about

sentatives highlighted that where insurance is available, businesses are experiencing
st increases. One business stated the day prior to ceasing to operate in 2020, they
cure insurance from an overseas provider, at a premium increase of seven times the

rs provided information about the increased cost of policies, with a $20 million
ow costing $34,000 compared to $3,750 in 2019 and $7,950 in 2020.

takeholders contend that insurance is obtainable, with the insured’s risk profile
t role in whether the business can be offered terms. These entities suggest the
risk mitigation rather than provision of additional insurance offerings.

ed that ‘the reality within global insurance is that insurance is always available,
ntention is key to the question of significant market dysfunction for the sector
cant price increases as many businesses are unable to afford the price at which
insuran able, rendering it out of reach.

ders highlighted a perception that government should regulate the operation and
no win no fee’ legal representatives, suggesting the actions of these parties that is
cost of insurance.

eceive any submissions suggesting the sector was not facing a significantly dysfunctional
d all stakeholders in agreement of a real and pressing need to address this dysfunction in
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2.3. Final recommendations

Having considered the range of high-quality submissions from stakeholders, we find the
ablishment of a DMF (as proposed in the interim report), remains the most appropriate way to
ss the amusement, leisure, and recreation sector’s immediate insurance issues.

mmend the Australian Government provide funding of up to $5 million guided by actuarial
0 a necessary contribution to establishing an adequate initial capital pool. As outlined in
report, a grant might have been appropriate (perhaps on a $1:51 matching basis) where
F members also contribute a significant proportion of the initial capital pool. This is not
nder the industry proposal as the existing capital of the proposed DMF members is

funding should be conditional on:
t of appropriate risk mitigation frameworks for DMF members
of a government appointee to the DMF board, to provide policy clarity and advice

at provision of services to the DMF will be contestable and contracted through
and competitive tender process.

Id proceed as advised in the interim report, aiming to establish the DMF within
S.

| DMF proposed in the interim report and discussed below at 4.1.3 -4.1.7, remains
the mo, riate option for addressing the sector’s immediate insurance issues.

12.3.6.In co he volatility of the reinsurance market, the DMF should establish a plan to develop

hose required for APRA-regulated insurers.
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OPTIONS FOR ACTION

eliminary findings on options for action

erim report considered a DMF as the best path forward for the leisure and amusement sector,
assed several other potential solutions, providing reasons for their unsuitability. While some
tions would be considered stand-alone options, others may complement the proposed
onger-term as well as assist businesses in other industries in accessing certain insurance
es. The options canvassed were:

rance schemes

nt of a ‘captive’

e by the industry

Government-backed reinsurance pool

m to establish statutory caps on compensation claim amounts

ent, by the Australian Government, of a no-fault National Injury Insurance Scheme

r the recommended DMF appeared most suitable. Hybrid model DMFs collect

eir members and purchase insurance to cover and manage risk over and above the
by the mutual fund itself (the deductible). A new mutual will commonly cover 90%
surance and decrease this percentage as the fund’s reserves grow.

13.1.3.The del proposed in the interim report is based on that adopted by the Activities Industry
M United Kingdom.

Reinsurance

Commercial
Insurance

B DMF

B Deductible
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3.1.4.Under this structure, the DMF is triggered once a threshold deductible retained by the member is
exceeded. The interim report noted the appropriate level of deductible will need to be considered
d determined proportionately to a member’s capacity to pay, and risk exposure. This is important
encourages good risk management and good claims practices, by ensuring a ‘pain threshold’
DMF funds become available.

sal included in the interim report, is that the DMF would cover any cost above the
supported by ‘reinsurance’ or ‘excess claims insurance’ to protect the DMF against loss.
laims insurance needs to be drafted to allow for the fact that the DMF extends indemnity
ary basis, and the insurer will need comfort around the exercise of that discretion.

ort noted the need for excess claims insurance will be greater in the early years while
ing capital, noting that reinsurance may not always be available to the level required,
le cost.

e interim report, the DMF could then purchase an ‘excess layer’ of commercial

e DMF, allowing the DMF to act as a ‘deductible in-fill’. This addition would
demnity, removing the risk of discretion for members and, critically, third parties
r available to the member. The insurance layer could kick in at lower levels when
ble and commercially attractive to reduce the retained risk in the DMF. While
nce may not always be available, the DMF rules should be drafted in such a way
nsurance can be added as another layer of protection on the DMF when it is

entioned, risk protection provided by a DMF is discretionary in nature and a DMF is
its members a certificate of currency as a traditional insurer would. Certificates of
ften critical for accessing lending and licensing as well as council approvals for land use.
del may provide a solution to the certificate of currency issue as the group reinsurance
Id provide greater certainty to those accepting business membership of a DMF in lieu of
e, where insurance is not available in the market.

edback from stakeholders on options for action

.Several submissions provided feedback on questions relevant to the options for action canvassed by
the ASBFEO, as well as providing comments on those options in the Interim Report.

13.2.2.Feedback from some stakeholders felt there was insufficient detail on why a group insurance policy
has been ruled out and suggested that a group insurance solution may be possible. While it may be
the case that further actuarial advice may allow the revisiting of group insurance, we understand the
sector has already explored group insurance and been advised it is not available to them.

13.2.3.Some submissions suggest that where a DMF is being considered to avoid future volatility in the
insurance market, the hybrid model suggested would not achieve this. Stakeholders suggested that
‘the reinsurance market is far more volatile than the insurance market’.> Stakeholders shared the view
that the proposed DMF will be heavily reliant on reinsurance for the first few years after formation.

Itiple organisations supported tort reform along the ‘New Zealand model’ in their submissions.®
me suggested that a business in New Zealand would pay a fraction of the cost for a ‘like for like’
surance product.

sportscover Australia Submission in response to ‘The Show Must Go On’ Report, 27 October 2021.

Support was received in submissions from Melbourne Cable Park, Planet Entertainment, the Townsville Enterprise Limited,
the Queensland Small Business Commissioner, the National Insurance Brokers Association, and the Caravan Industry Associ-
ation of Australia.
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3.2.5.0rganisations suggested the lack of statutory caps for injuries has led to a proliferation of ‘no win
no fee’ litigation. These organisations suggested that the operation of ‘no win no fee’ litigation
timately increases insurance costs through encouragement of spurious claims that insurers often
as they make the assessment that payouts cost less than defending claims in court.

anisation spoke of their insurer paying out a claim despite finding the injury being the result
ional misadventure by the customer’. The assertion was that paying the claim was deemed
n defending the claim.

pointed to the period of time when New South Wales banned advertisement of ‘no win
rvices, and pointed to a reduction in claims during that period.

greed that the legislative change required across multiple jurisdictions will not be an
cess but that the long-term reform to tort law would be beneficial for the sector. It
some that sustainability of a DMF would depend on reforms from state and

of a ‘no blame compensation injury fund’ was proposed by stakeholders, as well
m to ‘lower the cost of risk transfer’.

rs indicated in-principal support for the DMF as a temporary solution to the
he sector while ‘sustainable, long-term solutions for affordable insurance (such as
NIIS) are explored.

outside AALARA’s membership, but are facing similar issues in obtaining public
e, strongly supported the proposal for a government-backed, hybrid model DMF.
ders have signalled an intention to seek DMF membership for their members.

rs from the mutual sector highlighted their confidence in an industry owned and
F to lift risk management standards and improve safety outcomes for the sector.

rovided further recommendations including:
omoting risk management and better standards
transparency with the membership (through member control of the board)

e  sub-committees including a claims committee so that Member Directors have oversight of the
core protection issues affecting members and the DMF.

13.2.14. The proposal for a hybrid model, whereby the DMF seeks insurance above a manageable
deductible, was welcomed by stakeholders. The benefit of a hybrid model was thought to encourage
the DMF to follow claims in a very similar way to insurance claims.

13.2.15. Other stakeholders provided qualified support for the proposed DMF while providing insights built
on experience managing discretionary trust schemes. Specifically, it was suggested the proposed
DMF may wish to voluntarily employ similar compliance and best practice rules as regulated
insurance companies.

;The analysis of perceptions of the discretionary nature of DMFs included in the interim report were
dorsed by stakeholders. Sound analytical and actuarial models were identified as vital to facilitate
e involvement of the insurance sector. Known and identified points where insurers can collaborate
ith the DMF will support the participation of those insurers.

One submission suggested that instead of a DMF, it would be preferable to establish a mutual non-
discretionary fund (MNDF). The submitter proposed a MNDF would operate in a similar manner to
the proposed DMF, however, the MNDF would have a legal obligation to pay claims. As such, while
this proposal would increase the predictability of claims payment, it is effectively a general insurer,
which would require prudential regulation (akin to that of a general insurance company) by the

Australian Prudential Regulatory Authority (APRA).

Australian Small Business and Family Enterprise Ombudsman | DMF Report



Options For Action | DMF Report

3.2.18. The recommendation of a MNDF reflected concerns that the discretionary nature of the proposed
DMF posed too high a risk to small business members whose claims the DMF may refuse. Despite
e associated costs, the submitter was troubled by APRA not regulating the proposed solution. This
ern is addressed by the DMF adopting best practice governance and operating standards.

portant to note APRA regulation would require the fund to retain significantly higher capital,
the current proposal inoperable. We note there are existing Australian DMFs who have
pital up over several years to align with APRA standards without undertaking to become

eason the proposed DMF could not have this as a goal.

e interim report, we understand DMFs rarely use their discretion to deny claims

se it to challenge spurious claims and those of dubious merit. The use of discretion
tright would be detrimental to the DMF as members would need to seek alternative
can therefore use the discretion available to them to defend claims a traditional
ly pay out to protect immediate profits.

rs, particularly those from the insurance sector, suggested the sector may need to
ortion of risk than currently, and/or pay a higher financial impost for the transfer
urance market. This additional risk or financial impost would need to be addressed
premiums and a greater number of excluded activities. This is unlikely to be

stry where many businesses are currently barely able to meet insurance premium

13.2.23. For s that have faced significant challenges as a result of public health orders over the
OVID-19 pandemic, excluding some of their activity offerings, will impede recovery by
ilable revenue streams, and create medium to long-term stranded assets.

e industry stakeholders suggested that sectoral risk could be further limited through

al actions including standardised ‘active’ risk management delivered by industry

tions. One submission provided a list of gaps in risk management and mitigation policies and
edures the submitter believes exist in the sector. It is suggested that addressing these concerns,
ssibly using public funds that would otherwise be made available for the proposed DMF, would
have an immediate impact on the risk transfer cost for the sector.

13.2.25. It should be an aim of the proposed DMF to use its pooled resources to lift the collective risk
management and mitigation of its members. Stakeholders agreed that industry commitment to
develop and implement good risk management should be a key requirement for government support
of the proposed DMF.

13.2.26. Stakeholders also pointed to existing mutuals’ practice of excluding potential members with poor
risk management practices. This would contribute to the longevity of the DMF but could also restore
insurer confidence in the market, aiding the DMF’s pursuit of excess claims insurance.

inal observations and findings on options for action

rt reform, reform of advertising ‘no win no fee’ legal services, and the establishment of an NIIS
ere strong themes throughout the submissions received. These may warrant further consideration,
5 they will benefit not just the proposed DMF and its members but address a broader range of
surance availability and affordability challenges facing a range of small and family businesses.

he recommendation that the proposed mutual seek to become prudentially regulated has been

put forward in the interest of the mutual’s members. While this will not be possible from the DMF’s
inception, building a capital pool that meets prudential requirements should be a long-term goal in
line with better practice considerations.
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DISCRETIONARY MUTUAL FUND DEFINED

eliminary findings about Discretionary Mutual Funds

erim report provided a history of mutual funds, and specifically DMFs from their inception in
in the late 17th Century. Mutual funds have been established across the globe, and are often
by specific occupation groups in the absence of suitable protection or savings solutions

eral insurance sector.’

y typically comprises a group of individuals with common risk profiles or goals that
sources to meet agreed financial risk obligations of each member. Members typically
e the mutual entity. Mutuals are known to operate most effectively where thereis a
f relatively small losses as opposed to infrequent catastrophic losses.

le and robust risk management is crucial to the long-term viability of the entity.
should, play a role in the implementation of membership-wide, tailored risk
S.

mber of the mutual has one vote, regardless of the level of premiums paid into
t where the mutual decides to issue Mutual Capital Instruments (MCls) as outlined
dments to the Corporations Act 2001.°

wave of demutualisations across the developed world in the late 20th century,
ame more popular again as industry sectors have sought solutions to hardening
ts, or wish to retain profits for the sector rather than paying them to a third party
reholders.

before
insura

14.1.6.D commonly provide public liability insurance, and those that do primarily exist in the UK

circumstances in local governments in Australia.

14.1 erate to provide risk cover on a discretionary basis to a group of individuals or organisations.

iscretionary protection is similar to traditional insurance, there is a critical difference.

er traditional insurance coverage, a policy holder has a contractual right to have their claim paid
pon meeting the policy’s terms and conditions. In contrast, a DMFs members, who are also its
owners, are entitled to submit a claim for indemnity to the DMFs board (or management entity), who
may or may not approve the claim, at its discretion.

14.1.9.This discretion to deny claims is rarely exercised, and is usually exercised in favour of the member
where claims that may fall outside policy guidance or protection guidelines are paid to enable an
early resolution and to avoid the need for claimants to pursue the member directly via formal legal
action.?®

14.1.10. DMF members therefore do not have the same legal claim to indemnity against an event that
holders of traditional insurance products do.*!

14.1.11. Approved claims are paid from a common fund made of pooled member contributions that are
ilar to premiums paid under traditional insurance coverage.

tis important to distinguish between DMFs, which are not regulated by APRA, and authorised
utuals, who provide contractual insurance cover and are subject to prudential regulation.

Swiss Re (2016). Sigma 4. Mutual insurance in the 21st century: back to the future? Page 2.

Gary Potts (2004). Review of Discretionary Mutual Funds and Direct Offshore Foreign Insurers. Page 18.
Corporations Act 2001 (Cth) ss167AB-AJ.

Gary Potts (2004). Review of Discretionary Mutual Funds and Direct Offshore Foreign Insurers. Page 17.
ibid.
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4.1.13. DMFs are particularly effective in thin or hard markets, where the sector:

seeks to address a lack of insurance availability or affordability

is easily defined

efit from their deep knowledge of the sector, enabling them to exclude industry members
isk profiles and reduce the likelihood of claims. Typically, DMFs manage claims against
very closely, often successfully defending claims other insurers may have paid.

t risk of management capture where the sector does not have sufficient

alified representatives to manage the mutual, with the support of a mutual manager
ears of operation if necessary. The interim report highlighted the importance

tual manager does not completely control the operations of the mutual, with
roughout consultations about mutual managers encouraging reliance on the
pany rather than encouraging development towards self-sufficiency.

rt also pointed to the need to ensure a DMF is a durable solution for the sector,
t possible future demutualisation. Demutualisation becomes attractive where
ent with the mutual is low, or where the market failures the DMF was created to
evere and members consider that they may be better served by broader market
ers may benefit financially from the division of resources that have been built up
r possibly generations.

address
provid

y of a DMF will be threatened unless the leadership can demonstrate benefits of
over and above, in this instance, addressing the absence of accessible and affordable

re popular internationally, covering a range of risks including medical indemnity, motor
, home and contents, property, and professional indemnity.*> However, cover for public liability
t common under a DMF structure.

. Best practice and elements for a DMF to succeed generally include:

e ensuring an appropriate structure: advisers to this project prefer the Company structure due to
the greater suitability for providing good governance over a longer period, and the ability to raise
MCls

e  operating with full funding, or having sufficient funds to meet the highest realisticamount of
claims cost that is retained before external reinsurance is triggered

e sound governance processes that involve an appropriate balance of member, management and
independent expertise

e appropriate reinsurance or excess claims insurance, which is arguably the most important
element of security for a DMF, particularly in the early years.

tis important for the government to determine whether there is an appetite for regulating DMFs

rough APRA, such as was suggested by the HIH Royal Commission, or to consider that DMFs
pntinue not to pose a systemic risk and that regulation by APRA is unnecessary, as suggested by Mr
otts in the Potts review. This aspect is addressed in feedback and consultations.

International Cooperative and Mutual Insurance Federation (ICMIF), https://www.icmif.org/members/.
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4.1.21. There be key criteria for any consideration of potential government support of a DMF, which could
include:

Evidence of market failure or significant dysfunction. This does not mean only that there is a
ard market but should also include consideration of whether there is commercially available
urance that provides sufficient coverage for the industry at an affordable price. Further,
rnments may consider reducing legislatively required amounts of coverage required to help
jnsurance more affordable and available.

ation of potential membership base, including whether it would be appropriate to
iness to be denied support from the DMF on the basis that they are not a member of a
industry association. Further, there should be

n of the broader economic and social benefit the businesses provide.

ort noted that DMFs are a proven model for delivery of insurance type products
how considered commitment and meet requirements. However, it also noted
legislative barriers to various parties accepting membership of a DMF in lieu of
be addressed.

rt discussed the key requirement for legislative and regulatory change across
ies, including at local government level, to consider DMF membership as sufficient
e for the purpose of legislative and contractual requirements.

f whether a DMF would be acceptable for service users, noting that consumers may
ate or consider the risk, is important.

14.1.25. Th eport also considered whether site owners and managers would be willing to accept a
er coverage than the current statutorily required $20 million.

subject to significantly less regulation than traditional insurance, however they do

ith a degree of regulation, with the requirement of an Australian Financial Services

AFSL) to be held by the manager. This means DMFs can provide financial protection to their
ers, but the protection is not generally recognised in legislation. Due to the nature of a DMF, in
al circumstances there is not a practical significance to the lack of regulation, as claims are made
a very similar way to insurance claims.

.1.27. APRA does not regulate DMFs. The idea was canvassed in the Potts Review, although Mr Potts
noted that it seemed inconceivable that DMFs could pose any sort of systemic risk given their small
market share.’3

14.1.28. Following a subsequent discussion paper by the Treasury, the Australian Parliament passed
the Financial Sector Legislation Amendment (Discretionary Mutual Funds and Direct Offshore
Foreign Insurers) Bill 2007 (DMF and DOFI Bill) on 13 September 2007. This allowed APRA to collect
information on DMFs, however APRA revoked its relevant reporting standards and ceased collecting
data on the industry in 2016.

14.1.29. Despite not being subject to APRA regulation, some DMFs employ APRA prudential benchmarks in
anaging their capital holding.

he Australian Securities and Investment Commission (ASIC) regulates the national corporate,
ancial services, consumer credit and authorised financial markets. To conduct financial services
usiness, an Australian Financial Services Licence (AFSL) is required, which would be needed to legally
anage a DMF.

Gary Potts (2004). Review of Discretionary Mutual Funds and Direct Offshore Foreign Insurers.
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.1.31. An AFS Licensee has several obligations, relating to:
conduct and disclosure

training and competence

ging conflicts of interest
agement (among others).

C has significant information-gathering and investigative powers. Where the
these monitoring tools reveals license breaches or other contraventions of the
IC has the legislative power to take a range of enforcement action.

ort noted that a defined DMF membership base with shared interests is important.
should be balanced with the capacity of a larger membership base to increase
hat allow for expanding reserves and provide for healthy cash flow.

F requires significant setup costs. This is particularly true as initially the DMF will
rge claims in the event of a catastrophic event. Securing insurance, or having the
embers to provide capital, may be required and members must be aware of these

prevent large claims against the DMF is to include strict conditions of membership
n. This is a key benefit of a DMF, as members will often mitigate risk more
g the DMF greater claims defence capacity.

in Section 4, the interim report provided a proposal for a DMF structure, known as a
ure, similar to that adopted by the Activities Industry Mutual in the United Kingdom.

im report highlighted the importance of risk mitigation and standards, as the foundation
F. Some suggestions to help ensure risk management is achieved and accepted include,
ely training board members, standardising risk mitigation measures, adoption of existing risk
regulatory schemes, and creating positive relationships with insurers and reinsurers.

. The interim report noted that the DMF should aim to become self-sufficient as soon as possible.
To achieve this, a strong culture of risk mitigation, rigour around membership, commitment to the
longevity of the DMF, and diligence around funds administration, will need to be embedded within
the organisation, through a committed and capable board. The report noted that the majority of
the board will be required to be members of the fund and should have industry experience along
with a strong interest in the success of the DMF. Further valuable skills will include legal, financial, or
corporate management skills.

14.1.39. If it is determined that taxpayer support is conditional on a government representative, this
person should bring a strong overview of the ongoing public interest supported by the DMF, and
commensurate accountability to the board.

t will take between three and six months to set up the DMF, however six months is a more realistic
eline given the complexities of establishment.
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4.2. Feedback from stakeholders on Discretionary Mutual Funds

Many small businesses, their representative associations, and showground operators passionately
ported the proposed DMF solution, noting that a scheme of this kind would enable their

esses and industries to survive. A range of industry bodies submitted, noting that membership
MF should not be restricted to those businesses that are members of a particular industry

r small business stakeholders and their representatives submitted that a DMF could be
te short-term solution, while concerns remained about rising claims numbers which will
ressed in the longer-term.

tion of sustainable, long-term solutions for affordable insurance in this sector and
ess sectors was also encouraged by stakeholders.

takeholders noted that a DMF may be a viable solution, although the performance
will vary. These stakeholders noted that for the DMF to be a durable solution, it
of a very committed group of long-term members, committed reinsurers, and
policy and business management so that it can operate without interference.

ctor participants noted a preference to have the opportunity to comment on
tual proposal, including accurate claims history and risk profiles of industry

presentatives broadly agreed that formal commentary is challenging without a
osal to assess.

keholders submitted that without tort law reform, the DMF will struggle to stay afloat.

olders agreed with the statements in the interim report that a critical precursor to DMF
s that all levels of government legislate to accept DMF membership in lieu of insurance.
noted that others such as clients of the businesses will also need to accept the DMF

rship in lieu of insurance.

eholders that currently manage DMFs noted that APRA regulation for discretionary vehicles may
use many existing DMFs to cease operation. They suggest that were APRA to regulate DMFs,
community organisations currently utilising DMF structures would be disadvantaged and pushed out
of solutions that are currently working well in a non-APRA regulated environment.

14.2.10. Conversely, stakeholders from the legal industry strongly favour APRA regulation of any eventual
solution, noting that greater regulation of DMFs was recommended by the HIH Royal Commission.

14.2.11. Complexities around AFSL licensing were raised, suggesting that compliance creates a barrier to
creating a DMF. Obtaining an AFSL is beyond the means of most small businesses and as a result, the
majority, if not all, DMFs established in the past 10 years have been established under the umbrella of
another appropriately qualified licensee through an intermediary authorisation.

14.2.12. The solution proposed by AALARA is not to require individual DMFs to hold an AFSL, but that
ensees who act under intermediary authorisations to issue DMF products should be required to
tify this activity to ASIC.

A Mutual Management organisation recommended that government consider amending legislation
D allow brokers to deal in mutual products, provided it is for general advice only. They also proposed
amendments that grant DMFs an automatic exemption if they wish to limit membership to certain

groups or associations.
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4.2.14. Precedents of legislative acceptance of DMFs was noted by stakeholders, in particular the example
of the South Australian State Government updating legislation to recognise the Public Liability
{insurance” arrangement used by South Australian local government councils.'*

as also been noted that any solution will need to evolve over time, for example if the legislative
ment for insurance was increased from $20 million to $25 million. Another example from
tralia was provided, where the local sector’s minimum level of cover has been increased.
n will need to remain vigilant around potential changes to ensure relevance and

of members.

holders noted that the suitability and long-term sustainability of a DMF will be
ecessary legislative reforms from state and territories.

k management frameworks were highlighted as critical by many stakeholders,

ted enforcement of high standards (in order to exclude industry members with
), may result in many amusement and leisure operators not being accepted into
e of these stakeholders believe focusing on risk mitigation is a more sustainable

ing a DMF.
14. oncerns regarding risk that could be addressed to improve affordability include:

s operating without adequate supervision such as unattended swimming pools and
staffed water slides

o CCTV to log allegations of, or actual, claims and injuries
pment not verified to comply with Australian Standards/state regulators

eloped risk analysis, procedures, and training, including some cases where operations
do not match the activity

uate or unconsidered adverse weather alerts, warnings, safety or protection

ction in response to past claims
aivers that are not updated to changes in Australian Consumer Law.

. Various stakeholders suggested that risk management could be enacted through limiting
membership of the DMF, and such an approach should be avoided to allow for a larger membership
base. Overwhelmingly it was agreed that significant investment in risk management initiatives should
occur from launch. A quick and effective option to encourage good risk mitigation procedures was
suggested to be to educate members through high-level information about losses. Such an approach
should not aim to name and shame members who have had claims made against them, but highlight
what happened, why it happened and how it could have been prevented.

14.2.20. Holistic responses from industry to mitigate risk are seen as important. Such an approach could
include freely available template documents, case studies, and accreditation and verification. The
emphasis here is on self-help tools that are widely and easily accessible.

enerally, support was provided for the proposed structure as a company limited by guarantee.

egarding board membership, stakeholders suggest:
frequent rotation of board members, with a maximum term of 10 years

service contracts subject to frequent open market, competitive tender, with a maximum
appointment of 5 years

* any promoter receiving remuneration, either directly or indirectly, should be disclosed to
members in renewal documents, annual reports and annual financial statements.

South Australian Local Act 1999, s142.
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4.2.23. Stakeholders noted that despite the timeline being achievable to set up the DMF, the timeline to
place insurance may require extra time. Further, stakeholders recognised the changes required for all
vels of government to accept the DMF as an alternative to insurance may take some time.

e stakeholders suggested that governments will need to accept a level of risk if they provide
for the proposed DMF.

akeholders suggested there is the opportunity to expand the remit of the Terrorism
ool through the Australian Reinsurance Pool Corporation (ARPC).

nce sector stakeholders suggest that as insurance is still available at an admittedly high
ris not experiencing market failure, and it is likely a DMF will face the same pricing

o note that significant market dysfunction was also pointed to in the interim report,
marker for government support for a DMF.

ders spoke about concerns around ‘no win no fee’ lawyers increasing the likelihood
being made, many of which are paid out as insurers see the cost of a payout as
n the cost of defending a claim.

ers noted the benefits of a DMF adopting (and eventually normalising) industry
inimum requirements. For example, the minimum statutory period for delivery
e for insurance contracts is 14 days, however, a DMF could operate on a longer
ide 30 days’ notice.

rvations and findings on Discretionary Mutual Funds

e conditions outlined in 3.3.3, the most appropriate and immediate solution for the
rance crisis facing the amusement, leisure and recreation sector is the proposed DMF.

ents at all levels should begin immediate work on amending legislation to allow for DMF
rship to be accepted in lieu of insurance for the purpose of public liability. This could be based
uth Australian legislation allowing operation of a local government mutual.

may be prudent for the Treasury to play an enabling role in supporting the states and territories
in this work and to coordinate working groups and information sharing among the jurisdictions as
appropriate.

14.3.4.Legislation should also be amended to allow brokers to deal with mutual products, provided it is for
general advice only.

14.3.5.The design, risk management and governance suggestions proposed in the interim report should be
adopted.

14.3.6.Consideration by policy makers of ways to mitigate increasing premium rises should continue. These
could include:

o areview of the ‘no win no fee’ litigation industry

further government support and regulation.
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5 GOVERNMENT SUPPORT

reliminary findings in relation to government support

terim report noted the importance of ensuring that government intervention in a market
this should only, and always, be a last resort in the event of an inability to source a product
on the open market at affordable prices. The interim report then provided examples of
vernment intervention, including in the medical defence sector after the collapse of

e, in establishing the Terrorism Reinsurance Pool, and most recently in establishing the
ralia Cyclone Reinsurance Pool.

ent intervention in a market is contemplated, clear conditions for support need to
luding a possible government appointee on the board for the life of any financial
jal structure that allows for the repayment of the loan if applicable, and guarantee
ularly contested, and independent contracts for the fund management, legal and
rovided to the DMF.

f market failure or significant dysfunction by an independent and authoritative
precursor to any government intervention in the insurance market. The interim
hat once this determination is made, a group of specialists in DMF development
to provide advice to the business sector on the set up of a DMF.

nal supports for newly formed, or forming, DMFs proposed included template
athfinders that could be provided in an open-source format, and the possible

f an expert taskforce within Treasury to provide best practice assessment and analysis
of fu proposals. Encouragement was also given to engagement with the existing mutual
oader ecosystem, through close engagement with established DMFs, the industry body,
Council of Co-operatives and Mutuals.

or government support included funding made available for addressing risk issues in the
seeking specialist advice, setting up the mutual, and funding to support an adequate capital

e interim report considered whether a loan to be paid back, or a matched grant would be most
appropriate, given the strong feedback from stakeholders particularly in the mutual sector of the
importance of the membership base having ‘skin in the game’ by taking ultimate responsibility for
some, if not all, of the start-up costs.

15.1.7.The proposed board make up was that of nine members, with five being members of the mutual,
one being a government appointee, and three independent experts with expertise in insurance
(ideally mutual insurance), law, risk management, and/or actuarial modelling.

15.1.8.1t was also suggested that consideration of apportioning board representation from the membership
base might be appropriate to avoid the possibility of voting blocs developing which may lessen the
democratic nature of the organisation.
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5.1.9.The interim report further recommended consideration be given to how to optimise market
participation. It was suggested that this could be achieved through seeking commercial insurance
om the market, where possible and appropriate, as well as through ensuring they operate as a good
orate citizen in line with public and stakeholder expectations of the broader sector.

cceptance of the DMF solution by states, territories, local councils and other interested
ers was highlighted in the interim report as a critical element of the success of the solution.
is acceptance, the DMF will not provide adequate cover for potential members to continue

around the discretionary nature of the cover were raised, noting that this is a key
success of a DMF. The idea that the discretion leads to a lower requirement to
efuted by the sector, pointing to a view that the discretionary nature and board
wers of a DMF enable the fund to operate in the grey areas of claims in a way that
to be paid out, even where there is no strict requirement to do so.

lative change and perhaps harmonisation to allow membership of a DMF to satisfy
ents to hold insurance where insurance is not available was canvassed.

complexity of separate state and territory legislative amendments, it is
tin some instances Commonwealth legislation can ‘override’ State legislation. The
n would need to relate to a Commonwealth power under the constitution.

15.1.14. For ce d predictability around the acceptance of a DMF, it is preferable for states and
i lement the necessary legislative change where ‘insurance’ is required by statute.
ation could be considered by the Commonwealth, with the agreement of the
itories to bring about legislative change and to ensure appropriate recognition and
f this notion at a state and territory level. Whilst it is theoretically possible for the
alth to initiate overriding legislation, this is likely to be highly contested and does not
e implementation factors at state, territory, and local government levels, needed to
the implementation of a DMF.

ety and operations standards and verification were canvassed, pointing to a range of Australian
d international standards that should be the base line of compliance for future DMF members.

.16. Issues of consumer awareness of the nature of a DMF were also canvassed, highlighting the
importance of disclosing the nature of the cover provided to consumers and allowing them to make
informed choices about their risk appetite.

15.1.17. A proposal for partial ‘self-insurance’ by consumers through an offering such as Flip Insurance was
also canvassed.
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5.2. Feedback from stakeholders on government support

Many stakeholders supported the proposed grant funding model, suggesting the model would allow
industry to develop a long-term solution and look after itself.

suggested that a matched grant was just one option for the provision of start-up funding,
e model may unintentionally penalise smaller groups or associations.

s proposed in submissions from stakeholders to a matched grant as proposed in the
rt were:

grant which could be related to size, possibly with a minimum contribution percentage
rs, noting that this model creates a situation where a proportion of the membership is
bsidise the start-up costs of others who join later

t draw-down facility, repayable when the DMF has a sufficient level of surplus from
ctivities. Repayments could be undertaken by instalments which are a fixed, or
tage of surplus

ons to fund insurance premiums for the industry, noting that this would not
of expensive premiums or large deductibles payable at a time of loss

cation for industry participants. It was noted, this would not necessarily address
across the sector and could create a dangerous precedent for other industries who
mselves in comparable situations

tees or loans, the costs of which could be budgeted for when calculating member
ns

g other mechanisms to build the DMF’s capital base and long-term financial
bility, including possibly applying capital levies to be paid by members, along with
ulated surplus

d funding start-up capital.

g these ideas, the DMF as proposed in the interim report will allow short-term Government
pport while providing a mechanism for industry, not the Government, to carry and address risk.
Further, the proposal creates a blueprint for future potential government support of other industries
in @ manner that meets public expectations on risk mitigation and public spending.

15.2.5.There was broad support of the governance and reporting standards outlined in the interim report,
with a range of stakeholders recognising them as appropriate for a DMF. One stakeholder suggested
that a government appointee acting as a representative on the board may result in conflict. They
suggested this conflict could be resolved if the Government appointee were to hold a standing
invitation to board meetings as an observer instead of sitting on the board.

15.2.6.0ne stakeholder suggested that it is too early in the proposal development to set the required
number of directors and composition given the size of the potential DMF is not yet known.

akeholders from the mutual sector supported the need for independent directors with skill sets
quired by the board, while highlighting the importance of enshrining member democracy.

e stakeholder suggested it may be more prudent to initially have a majority of specifically skilled,
dependent directors on the board with a minority of member representation. This proposal is

ot appropriate as mutual entities are required to have a majority of member-directors. As such,

his Office does not support recommendations to move control of the proposed DMF from the
membership to independent directors. The independent directors should instead support the
member-director leadership.
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5.2.9.Several stakeholders provided views on the interaction of a DMF with the legal jurisdictions of
Australia’s states and territories. One suggested that in the absence of a mechanism by which the
MF could provide an insurance certificate, such as a group insurance policy that sits above the DMF
ntion, a government guarantee could be a potential solution.

ffice does not support a government guarantee as an acceptable level of risk for the
Government to carry. Such a proposal may also be viewed as a precedent for other sectors
potentially exposing the government to carrying further risk on behalf of industry that
wise be seeking market-based solutions.

eholders highlighted and supported the interim report’s commentary on issues around
of discretion, with some suggesting that the largest concern is from third parties who
of insurance. Again, the proposal for a government guarantee was raised to address
tion, and this proposal is not supported by this Office.

tor has indicated that acceptance of DMFs may vary significantly across banks
jvidual risk appetite. As such, potential members of a DMF should work closely with
re acceptance of the solution if necessary.

cussed, several insurance sector stakeholders urged consideration of increased
fety and operating standards across the industry to create a more conducive path
inty than may currently be the case.

15.2.14. Specifj ions for improvement include:

ital records that follow the National Audit Tool for Amusement Devices to increase
d lift standards

ng aninsurance industry-supported educational program to support increased risk
lon measures within businesses.

ith all comments provided on the safety environment in which the sector operates, the
d DMF should mandate safety and operating standards to ensure all members meet, and
d exceed legal requirements. This will help protect the capital reserves and integrity of the DMF.

Y On the matter of consumer awareness of use of a DMF in lieu of insurance, some stakeholders
suggested that there is little difference between the DMF proposed and the use of an insurance
policy maintained by a business. Additionally, stakeholders suggested that a DMF may create
opportunities for members where a risk framework could be promoted to consumers as part of their
service or facility use.

15.2.17. It was broadly agreed that the current disclosure of risks through clear printed information on
notices or tickets should be maintained.

15.3. Final observations and findings on government support

15.3.1.The comments provided by stakeholders did not alter the Ombudsman’s position that the proposed
@an model of government support is the most efficient solution for the sector while remaining in line
th community expectation use of public funds.

urther consultation on the board make-up may be appropriate during the final design phases.

e DMF should work to centralise legislative considerations and provide current resources to its
embers.
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5.3.4.Notwithstanding the conceptual scope for the Commonwealth to introduce overriding legislation,
uncertainty and possible inability to properly support the recognition and acceptance of a DMF as
suitable substitute for insurance means that timely legislative action at a state and territory level
sential for the success of the proposal. State and territory action will also assist in ensuring

nsurate recognition and acceptance of the DMF at a local government and landholder level.

ing the importance of an adequate capital pool at the commencement of a DMF, and in the
member capacity to provide for such a pool, there is a compelling case for government
up to S5 million by way of a loan. Actuarial advice will determine the appropriate level
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6 INDUSTRY LEADERSHIP

reliminary findings on industry leadership

terim report noted the importance of ensuring the DMF membership is clearly defined and
d that it could be leveraged via industry association memberships, while ensuring that such
ip is not a precursor to entry.

ors could be covered by the proposed DMF, including AALARA’s membership, the
uild membership, the caravan park industry, and the adventure tourism industry.

justifications for the sector seeking government support to establish the DMF, is
ocial and economic contributions the leisure and amusement industry makes, and
d an adequate capital pool that supports early claims and access to excess claims

hub for regional communities to come together and participate in a range of
ies and social events, which promote a strong sense of community, purpose and
icipation and success. Other important benefits include providing children and
e opportunity to develop leadership skills, identity and education.

hows, the sector provides much needed domestic recreation, venues for active
n, support for local school and church fetes, and fundraising opportunities for
isations. The sector also provides significant tourism value, and opportunities for
nd international tourists to learn more about Australia’s natural environment.

MF is critical in supporting businesses, industries, regional economies and
to prosper into the future.

report acknowledges that there are several factors acting concurrently that have led to
t substantial insurance premium increases or unavailability of insurance cover. There is a
articipating insurers operating in the leisure and amusement sector, and a perception of

r levels of future claims risk for the sector.

llowing release of the interim report, AALARA and Aon completed their actuarial modelling for the
proposed DMF. This modelling was independently verified by Finity, and advice on the viability of the
proposed model provided to this Office.
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6.1.9.As the interim report highlighted, for the DMF to operate as an ongoing and compliant structure that
can meet its liabilities (claims and costs) and continue as an on-going concern, strict risk management
d governance protocols need to be adhered to, to protect members and consumers. The interim
rt proposed DMF entry requirements as follows:

eement to abide by, and be audited against industry-developed safety standards that are
ss rigorous than the Australian and international Standards, and updated regularly as best

of a complete record of past claims that accurately reflects a ‘good’ claims history
dustry norms

to undertake training as required by the DMF Board
o submit to ‘spot audits’ of equipment should the board require it

to bring all potential claims to the DMF within a specified time frame, including
ndertaking not to attempt to ‘self-manage’ claims

an excess and accompanying low level claims management protocols

may be required as to refusing coverage for certain operators, machines and/or
ed by the board to be higher than acceptable or manageable risk or unable to be
itigated.

ble DMF entry requirements is not intended to be comprehensive or complete and
ed according to needs identified during the DMF’s development.

leadershi

f stakeholders from outside the AALARA membership expressed an interest in either
DMF or establishing their own. One manufacturer of playground equipment submitted

olicy for $5 million coverage was subsequently obtained, however the cost increased from $3,700
to $26,600 per annum. The policy cover has now been increased to $10 million which has incurred
further cost increases.

16.2.3.While the requirement to hold Product and Public Liability coverage of $20 million for each claim has
not increased, the cost has doubled.

16.2.4.Engineers and others whose role is to maintain rides and other amusement equipment, are also
seeing increases in their insurance cover and are likely to be negatively affected in the event of
an accident. For this reason, some stakeholders suggested the DMF cover should be extended to
Professional Indemnity insurance.

16.2.5.A number of stakeholders pointed to the need for industry leadership, particularly where previously
eparate business groups may be coming together to form the DMF. Stakeholders from the mutual
anagement sector urged caution about ‘forcing a marriage’ between differing business groups to
turally fit into the same DMF.

ese stakeholders pointed to the fact that successful DMF’s have membership bases made up of
ntities who are comfortable to share risks with each other, have a commonality of activities, and an
nderstanding of those activities which can be used to develop better standards and improved risk
management. The commonality of risk is essential to ensure no sector of the membership ends up
cross-subsidising another.
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6.2.7.Stakeholders suggested that the entry requirements proposed in the interim report were adequate,
and will be dependent on the DMF’s definition of a member as set out in the constitution. Thereafter,
e board will have the power to determine further entry requirements, and retain absolute

etion over the acceptance of members.

oncern was raised that if the entry requirements are set too strictly, many businesses
struggling to secure insurance will be excluded from the proposed solution. Should this
oped that the sector as a whole would support industry participants to raise their
improve consumer safety, reduce claims numbers, and ultimately provide better risk
h the DMF and other insurers.

holders agreed that the ‘success features’ identified in the interim report were
ropriate. Some suggested additional opportunities, including ensuring that members
imum membership period to provide stability of funding.

f AFCA membership for the DMF was also canvassed, with a suggestion that
would provide further certainty and comfort to industry participants, as well as
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. Final observations and findings on industry leadership

the short-term it is critical that AALARA finalises the development of its DMF proposal, and that
ecessary research, development and implementation is expedited.

e no additional broad industry sectors that should be included in the initial membership
posed DMF, although consideration could be provided in the future to expanding the

ip pool.

ntified complexities of establishing a DMF, combined with the time constraints, it would
jate for the DMF membership to be initially focused on AALARA and Showmen’s Guild
ear-associated industries.

membership on AALARA and Showmen’s Guild members should assist the DMF to:
contributions for small businesses

members from aligned businesses

es, procedures and protocols for members to mitigate risks)

st and evolve to insurance market and legislative changes.

iate for aligned, but not closely related, industries to consider establishment of
MFs, should they be experiencing ongoing and significant market dysfunction.

16.3.6.The D
guida

ement should apply best practice principles, to provide the leadership, mentoring,
lture for the DMF to develop, evolve and grow in line with stakeholder’s expectations
ined benchmarks.

s previously discussed, there is a critical need for all levels of government to explore the
opportunities and willingness for legislative change to assist with managing the quantum of public
liability insurance claims, whilst meeting the public’s expectations for consumer protection.

16.3.9. Consideration should be given to ensuring the DMF is able to become a member of AFCA.

16.3.10. Should a market softening eventuate then the DMF will need to have additional offerings that
will allow it to compete for new members and retain existing members in a lower cost market.
Consideration should be given to this eventuality in the DMF’s business planning.
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7 IS ADMF FIT FOR PURPOSE?

reliminary findings on fitness for purpose

terim report highlights the need for clear definition of the DMF’s membership. It also highlights
o remove the perceptions of cross subsidisation of the membership.

wever noted the importance of having a diverse membership pool to diversify risk.

t the possibility of discontent between the members, Ashurst has recommended the
n of risk management and audit programs, premium incentives for members with low
, co-insurance for bad risks, and putting an aggregate limit on a members’ right to
year.

rt also highlights profit incentives for members who may seek to demutualise and
generational build-up of resources. The interim report suggested that the DMF
d to guard against demutualisation.

further proposed that to bolster industry support and membership commitment,
ngage regularly with their members to drive cultural cohesiveness. Members need
uch as possible in shaping the direction, risk mitigation processes, and culture
ctivity will help differentiate the DMF from general insurers and promote non-

of the scheme including 'value add’ training and technical services.

eviously recommended development of a process to ensure safety requirements
ndards are reliable. This could be achieved through developing standard procedures,
or safety and maintenance to be documented, and making these activities a condition
Ip in the DMF. In addition to these documented standards, an accreditation process is
eneficial.

y’ was determined to be unlikely to be an issue where there is a lack of insurance, however
surance market softens, the DMF may struggle to retain members. As the DMF is not

ed to return profit to shareholders, the DMF will likely have little in the way of capital reserves
ush premiums lower if the market softens.

It was recommended that alternative offerings to increase stickability should be developed over
time, including:

e industry training

e recognition amongst consumers (e.g. tick of approval)

®  business support

e  group buying to discount commonly used items and services
e marketplace or brokerage services.

17.1.9.The interim report identified the mutual manager must be trusted to support the sector, have
ecific knowledge of the directors and drive the best outcome for the DMF.

he perceived conflict of interests of brokers acting as the mutual manager were noted, with
1ggestion that consideration should be given to addressing and ensuring ongoing management of
y perceptions of conflict of interest of the mutual manager.

. A periodic, open and competitive process to reappoint fund managers and service providers was
recommended. It was further recommended the length of the initial contract should be short and
renewed at one-to-two-year periods or at a five-year review.
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7.1.12. The interim report suggested that once any initial loan from government is repaid, or if determined
at the five year review, the DMF may consider the appropriateness of entering longer-term contracts
ith service providers. The initial short-term contracts will allow the government to have confidence
livering value for the public through their capital investment.

I management of claims handling by the mutual manager and the board, was highlighted as
DMF success.

about the discretionary nature of a DMF leading to valid claims being denied were

the interim report, however the international and domestic mutuals point to a culture
re rarely denied. The intention of the boards of these entities is ‘to do the right thing’
rs and consumers.

ch needs to be supported by:

ncial reserves

policy parameters

ent of exercised discretion not setting a precedent for future claims.

ed DMF needs to be able to deny and defend claims it considers to be spurious to
amongst the legal profession as a ‘soft touch’.

at commence operation as discretionary mutuals convert to become ‘authorised
formal insurance products. This can be achieved by retaining members and
pital reserves of the organisation.

17.1.18. The eport noted that the DMF must enjoy public confidence, at least among members
s of members, to be successful. It is also worth considering whether the DMF should,
embers, undertake targeted consumer education campaigns.

17.1. umers, disclosure around risks will be key and it was proposed that the DMF should
providing members with documents that explain the nature of the DMF, why it has been
ped, and provide information about the claims process in the event of an incident necessitating

aim. The DMF could also provide the necessary support to answer consumer queries.

0. Following a few years’ operation, the DMF may also provide businesses with information that
consumers may find useful, for example the number of claims received and the typical result of these
claims.

17.1.21. The interim report recognised that a successful DMF needs to interact with the broader market
through its operations and recognising the market dynamic will allow for securing excess claims cover
and commercial insurance (perhaps as a buying group) for claims above a certain amount.

17.1.22. Best practices examples, both internationally and domestically, maintain strong relationships with
international insurance providers, including reinsurers, so that the DMF can place insurance and
reinsurance with the best value providers.

t may also be beneficial for the DMF to engage with the mutual sector in Australia and overseas to
in understanding of which international insurers have the greatest knowledge of, and provide the
ost support for, the Australian mutual sector.

The interim report highlighted that prior to the establishment of the proposed DMF, work will need
o be undertaken with state and territory governments to address the threshold issues of legislative
recognition/acceptance and preferably harmonisation required to accept membership of a DMF in
lieu of insurance.

.25. Again, the interim report highlighted that without the co-operation of state and territory
legislatures, the Australian Government alone cannot ensure success of a DMF.
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7.1.26. The interim report suggested that should the Australian Government decide to support the DMF
proposed by AALARA, and following a review of the final proposal developed by Aon in partnership
ith AALARA, government will need to undertake the following actions:

inalise the type of support to be provided, whether it is a grant, a low interest loan, or another
m of support including ‘gap’ insurance and/or reinsurance enablement

mine and appoint a government representative for the DMF board
to the necessary agreements with AALARA and/or the board of the DMF

and make available a nominated policy-lead and technical and regulatory expertise to
MF formation and the development of guidance material.

m stakeholders in relation to fithess for purpose

holders raised a future softening of the insurance market as presenting a

e to the proposed DMF’s ‘stickability’. These stakeholders supported provision
es to strengthen the DMF’s value proposition. They also supported regular

en the mutual managers and members to strengthen relationships and to build
ent.

he potential GST and other tax implications that may arise if additional services are
ecessary.

of the DMF utilising better practice guides, reflecting on individual experiences,
and py xamples of when to make a claim as a way to create a strong relationship between
i e insured, was highlighted by a number of stakeholders.

, where a claim is submitted for consideration, or a potential member is denied entry,
ould proactively engage with those industry participants to uplift risk management,
n, and practice to support DMF membership, reduce risk related contributions, and avoid
al future claims.

submitter suggested use of a digital safety management system to be deployed among all DMF
embers. This would standardise the way that risks are identified and communicated and support
member retention.

17.2.6.Another solution offered by stakeholders is that of a ‘capital levy’ which involves members making
upfront payments to build capital reserves for the fund. These funds would be available for return to
members of the fund upon demutualisation.

17.2.7.As addressed elsewhere in this report, the existing capital of the proposed DMF's members is
limited, meaning they are unlikely to be able to meet a capital levy at the proposed DMF’s inception.
However, such a levy may be able to be raised later as economic conditions around the sector
improve and could be enabled by the judicious use of mutual capital instruments.

17.2.8.Stakeholders have noted the importance of contestability of service contracts to the DMF, to reduce
al and perceived conflicts of interest.

dncerns were raised about short-term management contracts being insufficient in length to ensure
at managers can set up the fund and invest in its longevity. It was suggested that sufficient time
eeds to be provided for building relationships with stakeholders, such as the board and reinsurers.
ive years was the recommended time frame for a management contract to allow for the consistency
of management.

.10. Stakeholders welcomed the need for a review after a number of years and it was noted that such a
review could be a condition for government support.
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7.2.11. While some fund proponents expressed support for Aon to manage the fund given their work on
its development, others recognised that due to the expected initial capital support from government,
ublic expectations would be that there is an open and competitive process to select a mutual

ager and other service providers.

nce sector stakeholders highlighted the importance of good risk management by members,
pact this would have on accessibility of insurance for the fund.

the insurance sector suggested that the role of the DMF is to create a risk environment
tition is created between insurers. It was suggested that this could be achieved on a
(i.e. a panel of insurers underwriting all risks on a proportionate basis), or a per-risk
idual risks within the DMF are brokered to select insurers).

r stakeholders noted that best practice claims handling processes combine efficient
trols that anticipate losses and reduce frequency. Consistency in claims handling,
iplined processes and a steady team of claims managers, create an environment
e identified, and controls and policy structures adjusted accordingly before losses
werment of relevant claims staff working for the mutual is essential in achieving
n of adequate authority to take decisive early action to reduce claims costs.

Iders highlighted that it isimportant that claims handling is efficient, and discretion
It is seen as important that the DMF embraces a culture of risk mitigation and
ensures that policies are adaptable to address trends and potential risks.

id not see an immediate need for government legislation to prevent demutualisation,
agreed that controls of some form are needed to ensure effective use of funds should
tualise.

issions highlighted the possibility of a structure that allows members (not the board) to
ur of a major changes to the structure of the organisation, including on demutualisation,
such motions would only be affirmed once a high proportion of members have voted in
e.g. more than 75% of members, i.e. a ‘super majority’).

akeholders recognised that while having mechanisms that allow for demutualisation would enable
e members to decide the fate of the DMF, where government support has been provided for the
establishment of the fund, it is important to ensure that demutualisation does not result in member
enrichment.

17.2.19. There were conflicting views on the public’s likely confidence in the proposed DMF.

17.2.20. Some stakeholders raised concerns about consumers not understanding the DMF without proper
education, resulting in consumers not having sufficient information to make informed decisions about
participation in certain activities.

17.2.21. Other stakeholders noted that mutuals appear to be well established throughout Australia, and as
such does not believe that public confidence is likely to be an issue, and that securing insurance for
the fund would lend further public confidence.

Dverall, stakeholders have expressed the importance for the DMF to engage with insurers,
insurers, brokers and other mutuals to ensure that the DMF is able to keep up to date with claims
andling procedures, understand key industry issues, and identify opportunities to access insurance
r reinsurance. This close engagement will also assist the DMF with risk management and risk
itigation.
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7.3. Final observations and findings relating to fitness for purpose

Provision of services above and beyond public liability insurance to ensure member value should be
efully considered by the DMF in its development phase.

sidering these additional services, the DMF proponents will need to seek appropriate tax
bout GST implications for the fund.

value for money and public confidence, it is important to have an open and competitive
point a mutual manager and other service providers. Given stakeholder feedback

at short-term contracts may not allow for effective management, consideration should
ger contracts of 2 to 3 years to ensure the DMF management is effective.

processes should be established to allow for quick, effective, and fair claims
cretion must be enacted equitably to ensure member loyalty.

t for the DMF to embrace a culture of risk mitigation and disciplined claims

d further consider regulating demutualisation, and consideration needs to be given
at prevents member enrichment through demutualisation, especially whilst a loan
overnment.

reate materials to educate or provide support to consumers, so they are aware of
tes so that they are able to make informed decisions about risks prior to engagingin
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NEXT STEPS

his report will be delivered to the responsible Ministers and the Department of the Treasury for
ir consideration.

eration will need to be provided by the Government as to whether to support the formation
F, and what conditions they may place on such support.

e available information, there is a need for Government to consider what is assessed to be
se for government to provide capital in the form of a loan, subject to the best practice

d implementation we have provided in the interim and final report, including the
overnment appointee to highlight public policy requirements.

t with state, territory, and local governments to address the legislative reform issue
the success of the DMF.

nts should consider what additional steps they can take to expedite the formation
ing but not limited to:

of the DMF constitution and other formation documents

on advice, particularly regarding implications of additional service delivery to

deration of the actuarial modelling to ensure final membership fees and forecasting
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APPENDIX A—INTERIM REPORT CONSULTATION QUESTIONS

onsultation questions proposed in the interim report are included below. We did not ask each
ent to respond to all consultation questions, but that some would provide broad input in relation to
) of expertise.

a need for action by government? Is there a proven incapacity for the industry to self-support

ment does not act to support the sector, what alternatives could the sector pursue?
other groups or entities likely to be affected if the government does not take action?
her options for action that should be considered by the sector or the government?
cts of DMF better practice should be considered?

icy considerations listed accurate? Should additional considerations be included?

vidence that a DMF, if appropriately formed and governed, could work for the
r groups?

ulatory considerations that should be addressed?

management, and governance suggestions appropriate?

appear reasonable?

Iternative examples of government intervention that should be considered?

12. Areth spects that should be considered in terms of market conditions or capacity building
for th ard and membership?

ive models of financial support could be offered?

ernance and reporting proposals appropriate? Is the suggested board make-up likely to
e best results for the DMF?

ere other issues that need to be considered in relation to interaction with states and territories?

Are the perceptions around discretion presented accurate? Are there other perceptions that
should be considered?

b.

16. Arethe current safety standards/regulatory environment/Quality Assurance verification purposes fit
for purpose? If not, how would you suggest these be amended?

Are there specific legislative barriers that should be considered?

17. What needs to be undertaken to ensure consumer awareness around the DMF? Are there alternative
methods for consumers to manage their own risk?

18. Arethere other sectors that should be included in membership of this DMF?

19. Arethe proposed DMF member entry requirements adequate? What additional requirements could

at else should be considered in the process of the final proposal development?
e the key success features identified accurate? Are there other features that should be considered?
hat other offerings to the DMF membership might increase ‘stickability’?
ow important is contestability of service offerings? Are there other ways to ensure contestability?
What are additional best practice claims handling procedures?

Should the DMF include a constitutional protection against demutualisation? Should government
introduce a protection against demutualisation for the broader sector?
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6. Is public confidence in the DMF likely to be an issue? What else could be done to encourage public
confidence in the proposed DMF?

there appropriate mechanisms to reengage with private sector/industry market solutions over
e of the insurance market cycle? If not, what proposal settings would enable the sector to take
e of a softening market?
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1. EXECUTIVE SUMMARY

1.1.
111

1.1.2

1.1.3

1.1.4

1.1.5

1.1.6

1.1.7

1.1.8

Overview

Following the then Australian Small Business and Family Enterprise Ombudsman’s
(ASBFEOQ) 2020 Inquiry into the insurance market for small businesses, this Office has been
approached by a number of business sectors unable to secure insurance coverage. The
Ombudsman continues to investigate other options to ensure insurance coverage is
accessible for all small businesses.

Due to this Office’s ongoing engagement with and past examination of small business
insurance issues, and to further the Office’s ongoing advocacy for small business, the
Ombudsman announced a self-initiated review of the Australian Amusement, Leisure, and
Recreation Association’s (AALARA) proposal to establish a Discretionary Mutual Fund
(DMF) as a potential solution to the critical and immediate need for insurance in the sector
represented by AALARA. The Ombudsman intended to provide advice to government on
the merits of AALARA’s proposal, the possible supports government could consider offering
to businesses operating in the sector, and related public policy considerations.

The review aimed to allow this Office to provide further advice to Government and the
sector on the need to support businesses in securing critical insurance products and
investigate whether the DMF model proposed by AALARA would resolve the insurance
issues in the sector.

Discretionary Mutual Funds (DMFs) operate to provide risk cover on a discretionary basis
to a group of individuals or organisations. While discretionary protection is similar to
traditional insurance protection, there is a critical difference.

Under traditional insurance coverage, a policy holder has a contractual right to have their
claim paid upon meeting the policy’s terms and conditions. Under the cover of a DMF, the
DMF’s members, who are also its owners, are entitled to submit a claim for indemnity to
the DMF’s board (or an entity managing claims on the board’s behalf), who may or may not
approve the claim, at its discretion. That is, DMF members do not have the same legal
claim to indemnity against an event that holders of traditional insurance products do.!

Any claim a DMF decides to pay is paid from a common fund made of pooled member
contributions that represent something akin to premiums under traditional insurance
coverage.

There is an appreciation that the commercial insurance sector suffers from hardening and
softening in market cycles, and it is widely accepted that the sector represented by
AALARA is one of the most impacted by a hardening of the global market. The inability of
specific businesses to access insurance, often despite the efforts of experienced brokers
advocating on their behalf, has been publicised along with the impacts of being forced to
cease operations. DMFs are often proposed as solutions when markets harden, such as is
happening now.

AALARA’s submission to this Office’s Insurance Inquiry in 2020 included advice that many
businesses in its sector were unable to source affordable insurance. AALARA advised that
many of its members had ceased to trade, had inactive and stranded assets, and were
looking for work outside the industry. Very few insurance companies were at the time
willing to insure the industry and premiums were rising dramatically, sometimes by up to
150%. AALARA advised that it had conducted a survey in March 2020, gathering responses

1 Gary Potts (2004). Review of Discretionary Mutual Funds and Direct Offshore Foreign Insurers. Page 17.
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from 40 AALARA members, and found that the 40 Members collectively owned 297 pieces
of plant and had made a total of 3 claims. Only 40.5% of Members had been offered
renewal terms.

1.19 The issues in obtaining insurance in Australia, particularly for small business and family
enterprises, have far reaching consequences for business viability, competition, business
entry and exits and consumer outcomes. The amusement and leisure industry is likely to
be one of the most impacted by the additional cost pressures and an inability to access
cover in relation to their insurance coverage and will face large-scale closures. There has
recently been significant coverage of the issues faced by the sector, with many regional
media outlets pointing to what they see as the demise of the amusement aspects of
regional shows.

1.2. Preliminary Findings

1.2.1 The preliminary findings of this review are that:

e a DMF suits the industry represented by AALARA.
e a DMF may be a suitable way to address the current insurance crisis facing the
industry.
e the suitability and durability of a DMF solution for the sector will depend heavily on:
= support for legislative reform from states and territories, willingness to accept
the solution by councils and land/showground managers,
= the final makeup of the membership,
= the cost of premiums and reinsurance, the management of the DMF and any
management costs; and
= the size of any claims in the first few years of operation.

1.2.2 This finding of suitability is based on there being sufficiently significant issues in sourcing
appropriate insurance that a non-insurance solution is warranted; the likelihood that the
public will be negatively impacted should insurance remain unavailable; as well as the
detriment to the commercial businesses in the sector and many rural communities; and
the size of the sector being sufficient to support a DFM.

1.23 It is important to note that in recent weeks, a new facility offered by Coversure has
entered the market. While a market-based solution is always preferable and the Coversure
facility should be encouraged to expand operations, it is unlikely the Coversure solution
will be acceptable to the entire industry covered by AALARA. The maximum amount of
available public liability insurance through the Coversure facility is $10 million, where most
showgrounds, councils, and state governments require coverage of $20 million. During
initial consultations, the Office was advised that consumer safety and support groups had
not turned their minds to a reduction in coverage. Additional consultation with these
groups will be necessary to gauge consumer sentiment.

1.24 Further, the Coversure product is a vanilla-labelled/line slip AVIVA policy, a well-regarded
UK-based Direct Offshore Foreign Insurer (DOFI). This means that the offering is not
regulated by the Australian Prudential Regulation Authority (APRA), which may cause
concern for some potential customers about the provider’s ongoing support for Australian
risks.

1.2.5 We are aware that the Coversure product is offering coverage at approximately double the
premium rates that were previously available to the sector, while not providing the full $20
million coverage required by states and territories. There will also be some categories of
activity excluded, for example category four and five rides. This issue of affordability may
pose further challenges for the sector should this facility be entirely relied upon, and with
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the significant exclusions, given the gaps between the cover offered and legislative and
landowner requirements.

There are also questions about what percentage of the industry this facility will be able to
service, as well as around the costs of securing insurance through the facility. Several
entities have indicated that their insurance costs would double, or in some cases quintuple,
should they source insurance through the Coversure product.

The Coversure product and any other market-based solutions should be welcomed and
encouraged. To date, promoters have not been successful in securing secondary cover for
claims (taking it to $20million) or reinsurance. The emergence of this facility does not,
however, overtake the need for a durable and affordable insurance solution for the sector.
In consultations, Coversure indicated that to date, they had not been successful in securing
secondary cover for the additional $10 million, or reinsurance for its offering.

A range of possible solutions have been considered in preparation of this report, including
group insurance schemes, captives, self-insurance, a reinsurance pool, tort reform (ie ‘the
New Zealand solution’), the implementation of the proposed national injury insurance
scheme, and hybrid models. Further detail on these options is below.

Next Steps

This interim report is designed to allow the amusement, leisure and recreation sector, the
insurance sector, and other interested parties, provide feedback on the preliminary
findings. Consultations will be held with a range of interested parties, and those wishing to
provide feedback should contact the Ombudsman at inquiries@asbfeo.gov.au.
Submissions should also be provided to inquiries@asbfeo.gov.au by close of business, 3
November 2021. Interested parties are encouraged to respond to as many consultation
guestions as they have expertise in, but are not required to respond to all questions.
Interested parties are further invited to provide any additional information or advice they
feel would be useful for consideration.

During the consultation period, work will continue on the development of actuarial
modelling to provide a more robust proposal that could support operationalising a DMF for
the sector. The consultation period will also allow for a period of consultation with
colleagues in state and territory governments, as well as local government organisations,
about the appetite for a DMF and required legislative change.

Proposal formulation

The Australian Amusement, Leisure and Recreation Association (AALARA) has engaged
heavily with this Office through our work on insurance affordability and availability, and
across government following the publication of our report, to highlight the inability of
businesses within their sector to secure insurance, and gain support for the establishment
of a Discretionary Mutual Fund (DMF) for the sector. AALARA has entered into a
partnership with Aon to establish an industry-owned and operated discretionary mutual
fund to provide accessible and affordable insurance for the benefit of their members.

As identified in the ASBFEO Insurance Inquiry report, and by AALARA in their ongoing
advocacy, the lack of insurance coverage will lead to the closure of businesses in the
amusement and leisure sector, significant job losses (particularly in regional areas), stranded
assets, and loss of economic activity generated by metro and regional shows, and
amusement parks.

AALARA has also engaged with the Insurance Council of Australia (ICA) in an attempt to
find an insurer willing to support the sector. Following their engagement, the ICA wrote to
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14.4
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1.4.6

1.5.
15.1

AALARA to advise that it was unlikely they would be able to secure insurance on the private
market in Australia.

AALARA sought assistance from Government to develop and establish a DMF in
partnership with Aon, providing Government with advice that they expected the need for
approximately $5 million capital funding from the Government to support the
establishment of the DMF.

On commencing this review, the Ombudsman was advised that AALARA had prepared a
proposal to establish a DMF, and that the review was to be of that proposal. Following the
launch of the review, it was determined that a formal proposal with costings, actuarial
analysis, and formation documents was not in place.

As such, the review has been focusing on the development of a conceptual proposal, as
well as on the policy framework that may guide any government involvement in a DMF for
the sector. Finally, this review has considered a number of potential barriers to the
formation of a DMF for the sector, and how these might be overcome.

Further Consultation

The Ombudsman continues to liaise with APRA, the Australian Securities Investment
Commission (ASIC), the Treasury, state and territory governments, the ICA, the mutual
sector, and other interested parties in the amusement, leisure, and recreation sector. This
consultation will continue over the coming weeks, prior to the release of a final report.
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2. TERMS OF REFERENCE

2.1.
2.1.1

2.1.2

2.13

2.14

Ombudsman review of proposal by AALARA

The Ombudsman’s terms of reference required the Ombudsman to review the proposal by
AALARA to establish a DMF for the amusement, leisure, and recreation industry. This work
required significant engagement with industry through AALARA and related industry
stakeholders. The review was to investigate whether the DMF model that AALARA and
Aon proposed would resolve the insurance issues in the sector and may form the basis of
further advocacy work by the Ombudsman in the insurance space.

As part of the Inquiry, the Ombudsman has sought external expert advice as required,
including specialist legal and actuarial advice. The Ombudsman has also sought advice
from specialists in mutual insurance, drawing from the mutual insurance sector.

The Ombudsman’s report was to consider the framework for establishment of the DMF,
the establishment phase (i.e. the first three years) and the DMF’s ongoing operations.

In undertaking the review, and with the advice of external experts as required, the
Ombudsman was required to:

1. Examine whether the cover provided by a DMF, and evidenced by a Certificate
of Protection, will meet the requirements of members of the amusement,
leisure and recreation sector to have public liability insurance as imposed by:

a. Governments;
b. Licensing and regulatory authorities; and

c. Contractual arrangements such as loan agreements, leases, and
operating licences.

2.  Consider any specific form of cover that the DMF would need to provide or any
specific contractual obligations that would need to be in included in the DMF’s
policies in order to satisfy the above requirements.

3. Examine the minimum levels of cover and any requirements that members
would be obliged to obtain from the DMF in order to meet legal obligations.

4.  Consider whether a DMF comprising of members of the amusement, leisure and
recreation sector is likely to be financially viable on an ongoing basis, including

identifying:
a.  The start-up and ongoing costs of the DMF;
b.  Industry interest and likely levels of participation in the DMF, including
whether larger industry participants will join (and impacts if they do
not);

C. What level of initial capital contribution to the premium pool will be
required to ensure that it is self-sustaining (ie can meet claims fora 1 in
200-year event, 1 in 100-year event, and 1 in 50-year event):

i If the initial capital contribution is obtained via a loan, the
expected time it will take the DMF to repay the loan;

d.  The prior claims history of the industry, drawing on industry survey data
and actuarial assessment;
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e. How the DMF will operate in practice, including what level of claims will
be funded through the DMF and what may be covered through re-
insurance purchased by the DMF;

f. What form and amount of additional insurance the DMF will likely be
required to meet claims that will not be covered out of the premium
pool;

g. Whether the required additional insurance is available in the current
market;

h. What the premiums for the additional insurance are likely to be and
whether premiums are affordable and commercially reasonable for
members of the DMF (including how premium payments will be split
between members);

i How the funds of the DMF should be managed to ensure ongoing
viability of the DMF.

5. Outline appropriate legal and governance structures for the DMF, including
considering measures the industry may be able to take in order to reduce the
risk associated with the industry, and therefore insurance costs. This may
include eligibility criteria for DMF members and ongoing eligibility verification.
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2.2 Consultation Questions
2.2.1 We welcome broad input, but do not expect that all respondents will answer every
question.
1. Is there a need for action by government? Is there a proven incapacity for the
industry to self-support a solution?
2. If the government does not act to support the sector, what alternatives could the
sector pursue?
3. Are there any other groups or entities likely to be affected if the government
does not take action?
4, Are there any other options for action that should be considered by the sector or

the government?
5. What other aspects of DMF better practice should be considered?

6. Are the public policy considerations listed accurate? Should additional
considerations be included?

7. Is there sufficient evidence that a DMF, if appropriately formed and governed,
could work for the various stakeholder groups?

8. Are there other regulatory considerations that should be addressed?

9. Are the design, risk management, and governance suggestions appropriate?

10. Does the timeline appear reasonable?

11. Arethere alternative examples of government intervention that should be
considered?

12. Are there other aspects that should be considered in terms of market conditions
or capacity building for the DMF board and membership?

13.  What alternative models of financial support could be offered?

14. Are the governance and reporting proposals appropriate? Is the suggested board
make-up likely to provide the best results for the DMF?

15.  Are there other issues that need to be considered in relation to interaction with
states and territories?

a. Are the perceptions around discretion presented accurate? Are there other
perceptions that should be considered?
b. Are there specific legislative barriers that should be considered?

16.  Are the current safety standards/regulatory environment/Quality Assurance
verification purposes fit for purpose? If not, how would you suggest these be
amended?

17. What needs to be undertaken to ensure consumer awareness around the DMF?
Are there alternative methods for consumers to manage their own risk?

18.  Are there other sectors that should be included in membership of this DMF?

19. Are the proposed DMF member entry requirements adequate? What additional
requirements could be considered?

20. What else should be considered in the process of the final proposal
development?

21. Are the key success features identified accurate? Are there other features that
should be considered?

22. What other offerings to the DMF membership might increase ‘stickability’?

23. How important is contestability of service offerings? Are there other ways to
ensure contestability?
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24.
25.

26.

27.

What are additional best practice claims handling procedures?

Should the DMF include a constitutional protection against demutualisation?
Should government introduce a protection against demutualisation for the
broader sector?

Is public confidence in the DMF likely to be an issue? What else could be done to
encourage public confidence in the proposed DMF?

Are there appropriate mechanisms to reengage with private sector/industry
market solutions over the life of the insurance market cycle? If not, what
proposal settings would enable the sector to take advantage of a softening
market?
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3. REVIEW CONTEXT

3.1.
3.1.2

3.1.3

3.14

3.1.5

3.2.
3.21

3.2.2

3.3.
3.3.1.

Background

The amusement, leisure, and recreation industry has been experiencing difficulty in
accessing affordable public liability insurance for some time. This difficulty was highlighted
in the AALARA submission to the then Ombudsman’s 2020 Insurance Inquiry.

“We’ve been hearing from an increasing number of Members recently about a
growing trend of insurance companies denying public liability insurance
completely or pricing public liability insurance policies out of reach.”?

In the time since AALARA’s submission, the organisation has been working with insurance
brokers, the Insurance Council of Australia (ICA), the Department of the Treasury, various
Ministers of the Australian Government, and State Officials to develop a solution to their
members’ inability to access public liability insurance.

Despite these efforts, AALARA received a letter from the ICA on 30 April 2021 which
confirmed a likely ongoing inability of its members to access public liability insurance
coverage. This points to an intractable failure within the Australian public liability
insurance market for AALARA’s membership, and the industry more broadly.

In response to the inability of their members to secure public liability insurance, AALARA
has sought to develop a proposal to establish a discretionary mutual fund (DMF) for their
sector. As part of their proposal, AALARA has approached the Australian Government to
seek a capital contribution, provided as either a loan or grant, to assist with establishing an
adequate claims capital pool and support obtaining reinsurance.

Role of ASBFEO

The Australian Small Business and Family Enterprise Ombudsman (ASBFEO) is an
independent advocate for small business owners. Established in 2016 under the Australian
Small Business and Family Enterprise Ombudsman Act 2015, the office assists and
advocates for small business and family enterprises. The Ombudsman has legislative
powers to conduct inquiries and research, work with other arms of government, contribute
to inquiries and promote good business practice.

The Ombudsman’s advocacy is centred on a number of issues small business raise with the
office, including the availability and affordability of insurance for the sector.

Terms

Abbreviations

4. THE PROBLEM TO BE SOLVED

4.1.
4.1.1

Insurance market cycle

The lack of available or affordable insurance is not the fault of the amusement, leisure, and
recreation industry. Rather, it reflects a hardening of the broader insurance market, both
in Australia and internationally. A hard insurance market is considered one phase of the
general insurance market’s cycle and is characterised by prices rising, increasing excesses
and/or expanded exclusions or high prices relative to recent periods. The alternative to a
hard or hardening market is a soft or softening market. A soft market is characterised by

2 Kristy Ahrens (August 2020). AALARA. Submission to ASBFEQ Insurance Inquiry.
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falling prices or prices that are low relative to recent periods, reductions in excesses and/or
a narrowing in exclusions. These cycles are driven by the profitability and losses of
insurance companies, the need to keep an eye on shareholder returns, and the risk
appetite of Lloyd’s of London syndicates.

41.2 The last significant hardening of the Australian insurance market, in the early 2000’s was
brought on by the September 11 terrorist attacks and the collapse of Australian insurance
behemoth HIH Insurance. In its consultation paper titled the Role of the Private Insurance
Market — Independent Strategic Review: Commercial Insurance (the ICA Report), released
earlier this year, the ICA confirmed that currently, the Australian general insurance market
for SMEs is “in the ‘hard’ part of the cycle.”® The ICA Report notes a number of sectors that
have been hit by issues of affordability and availability as a result of a hard insurance
market, the severity of which has increased over the last two or three years. These sectors

are:

. Public liability for tourism, leisure and some other business sectors;

° Professional indemnity for several professions including financial advisers and
building industry professionals;

° Directors and officers and management liability insurance (for SMEs and also for
larger companies), compounded by the growth of successful class actions in
recent years;

° Property insurance for natural perils (cyclone, flood and bushfire) in some
locations and for building construction; and

° Business interruption insurance.*

4.1.3 Businesses from all these sectors and their representatives, and those in other sectors
facing these particular or strikingly similar issues, approached this Office in response to our
2020 Insurance Inquiry arguing that they were facing what they perceived to be market
failure.

4.2. Market failure/dysfunction

4.2.1 There is some debate about what constitutes ‘market failure’ for the purposes of insurance for
small businesses. The ICA report points to four key and interlinked topics of discussion
around insurance, being affordability, availability, market failure, and government
intervention. The ICA Report goes on to argue that market failure can be inappropriately
referenced in discussions of small business issues and conflated with the affordability and
availability of critical insurance products. While the circumstances might not be viewed by
the insurance industry as market failure, they certainly do reflect market dysfunction in the
eyes of small businesses unable to access affordable insurance that supports their ability to
operate. Government intervention is commonly pointed to as a source of solutions.

4.2.2 For small businesses, it is not possible to separate affordability from availability. In many
instances, insurers will point to the existence of a policy and claim that its existence means
that insurance is available. In many instances, the policy is priced such that it may as well
not exist, because small business operators have no capacity to pay for the cover they need
to continue operating. The Ombudsman’s Office, through its Information Line, 2020

3 John Trowbridge (May 2020). Role of the Private Insurance Market — Independent Strategic Review:
Commercial Insurance; Consultation Paper. Page 8.
4 John Trowbridge (May 2020) Role of the Private Insurance Market — Independent Strategic Review:
Commercial Insurance; Consultation Paper. Page 6.
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4.23

4.2.4

4.2.5

4.2.6

4.2.7

4.2.8

Insurance Inquiry and this review has heard from hundreds of small businesses across
multiple sectors who have been unable to find an affordable insurance policy. In order to
satisfy the terms if not the spirit of contractual arrangements, many of these small
businesses purchase insurance with excess provisions they know they would be unable to
satisfy in the event of a claim. We are now hearing that many are unable to cobble
together policies despite being prepared to take such personal risks.

The ICA report suggests that a 30% - 50% increase in premiums was a ‘medium’ category
and therefore an acceptable increase for small businesses to bear. The Ombudsman’s
submission to that report argued that for many small businesses an increase of 30% was
not sustainable considering the thin margins in many sectors and earlier year on year
premium price increases. The Ombudsman’s thoughts notwithstanding even the ICA
report points to increases of 100% as being severe and increases of over 200% as being
extreme.

During our consultation with the Showmens Guild of Australasia (the Showmens Guild) and
AALARA, both pointed to increases in premiums of over 200% prior to the sole remaining
international underwriter pulling out of the sector entirely. The insurance market has been
failing for some time in this sector.

If insurance is seen to be unaffordable by operators, is the market simply ‘at work’, is there
a lack of full information or a failure to fully utilise information that is available, is it a
considered response to risk and claims history, or are insurers exploiting their position in a
hardening market? Traditionally the affordability issue arises because operators and
insurers cannot meet on price but in the case of the amusement, leisure and recreation
sector there has been a complete withdrawal of any form of coverage, even that with
unaffordable premiums.

The outcome of this market behaviour in a hard part of the cycle is that insurers withdraw
from market segments they regard as unattractive, either limiting the market to a smaller
number of insurers or sometimes, as is the case in this sector, all insurers withdraw. Of
course, the nature of insurance business is that insurers, in common with most other
financial services, can enter or re-enter market segments as the cycle ‘softens’ according to
their business strategy and plans from time to time, and can withdraw in the same way.
This is reflective of hard and soft market cycles.

Public liability insurance coverage is a legal requirement for the operation of rides at
showgrounds and fixed installations alike, both through contractual obligations, and
through obligations imposed on councils and other landowners by state and territory
governments. As such, the lack of availability of insurance is a critical issue for both ride
operators and the consumers who should have access to adequate compensation in the
event of personal injury or death.

Many operators had been advised that come September 2021, there will be no insurance
coverage available for them in Australia. The introduction of the Coversure facility as
discussed in Preliminary Findings will support some businesses in the sector, but not all.
There is also no guarantee of durability of the Coversure solution. A DMF may represent a
more durable solution but will only be fit for purpose if relevant statutory requirements
and asset owners/managers recognise the utility and functionality of this form of risk
cover. A DMF will only be effective if governments, particularly State, Territory and
municipal, and private asset holders, accept it as a suitable substitute if requisite insurance
obligations cannot be satisfied.

Australian Small Business and Family Enterprise Ombudsman | DMF Report




THE PROBLEM TO BE SOLVED | DMF Report

4.3, Amusement, Leisure & Recreation sector impacts

43.1 The AALARA membership are clearly facing an incredibly hard insurance market, but the
inability to access public liability insurance is not unique to this cohort. In 2019 this Office
was approached by building certifiers who indicated that their industry was unable to
access insurance that was a requirement of their licensing arrangements, following the
Grenfell Tower disaster in London. A solution to this problem is being developed in NSW,
and is discussed below. Children’s service providers are similarly struggling to access the
insurance required for their licenses. The Showmen’s Guild have also advised that their
members and industry, beyond those members shared with AALARA, are facing the same
issues.

4.3.2 The Showmens Guild represent over a thousand small businesses, some of whom are also
AALARA members, and all of whom contribute to provision of Australia’s rural, regional,
and metro shows, big and small, with rides and attractions. Many of the Guild’s members
represent fifth generation showmen and women, who have dedicated their lives to
travelling around the country’s shows, and carrying on family traditions and businesses.®
Traveling showmen and women also spend approximately $82 million in regional and rural
communities each year.®

433 While the broader Australian public are likely only to encounter these businesses as
infrequently as their visits to local agricultural show, for Guild members, their businesses
represents a way of life.

434 Owing to the unique set of skills possessed by showmen and women, any demise of their
industry is likely to produce long-term unemployed individuals. The Reserve Bank of
Australia notes that scarring associated with long-term unemployment can often carry on
past re-entry of the workforce.” Avoiding the collapse of the industry will mean avoiding
the possibility that showmen and women are forced to confront this issue. Further, unlike
other sectors that have faced substantial disruption or complete closure in recent history,
there are no international operators to fill the looming void. The loss of Australia’s
amusement and recreation sector is not one that can be readily replaced.

435 The longevity of these businesses is matched by that of Australia’s agricultural shows,
whose history stretches back up to 200 years. For the agricultural shows themselves, rides
and attractions are an important drawcard and revenue stream that supports their cultural
and educational aspects. The small businesses showmen and women operate help to
capture the attention of, and draw in, people that otherwise may not be interested purely
in a show’s agricultural offerings, creating critical exposure.

4.3.6 For the general public, rides and amusements increase the attraction of Australia’s 580+
agricultural shows. Approximately 5.9 million Australians visit agricultural shows annually,
contributing to the industry’s annual economic value of $965 million.2 The affinity they
generate for agricultural shows amongst the population helps to foster community
identity; ensure the survival of historic agricultural traditions and sports, showcases
primary industry skills and exemplar production; breakdown regional-metropolitan divides;

5 https://www.showmensguild.com.au/

6 Littleproud D (21 May 2021) 54.3 Million support agricultural showmen and women, Minister for
Agriculture, Drought and Emergency Management.

7 Natasha Cassidy etc. all (December 2020). Reserve Bank of Australia. Long-term Unemployment in Australia.
Page 47.

8 Queensland Chamber of Agricultural Societies Inc. (2012). An Economic & Social Impact Study of Australian
Agricultural Shows. Page 1.
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4.3.7

4.4,
4.4.1

4.4.2

443

444

445

and grow the public’s (particularly children’s) understanding of Australia’s agricultural
sector and the vital role it plays in our economy, and in feeding and clothing the nation.

In discussing the economic and social contributions of the amusement and recreation
sector, it is important to recognise that in interacting with the industry, Australians as
consumers have the right to peace of mind that their health and safety is being
appropriately protected, and that in the event of an accident, they will have access to
adequate compensation. In the event of accident or injury, Australia’s state and local
governments, as well as the showground operators on which shows are held, and local
councils, require adequate insurance to protect those consumers and for landowners and
managers themselves.

Consequence of inaction

AALARA’s previous representations emphasise that without public liability cover, many
businesses in the amusement, leisure, and recreation sector will be unable to operate, and
agricultural shows may struggle to remain operational. Conversely, some operators may
choose to operate without insurance, leaving consumers and landowners potentially
unprotected.

This Office is aware that many Guild members have already seen withdrawal of insurance,
and are unable to access public liability insurance, meaning they are sidelined from
working during the current show season, and left in possession of expensive assets, some
worth over $1 million, that are effectively worthless. It is not possible to realise the value
of these assets when the prospective purchaser would be similarly unable to source
insurance.

The sum total of these factors is a market failure or catastrophic dysfunction of public
liability insurance for the industry which represent a unique set of circumstances worthy of
consideration of a public policy response.

Without an appropriate public policy response, Australians must prepare to see fewer and
fewer rides at their shows, until rides cease to be offered entirely, due to a lack of public
liability insurance. The Royal Adelaide Show was cancelled again this year due to COVID
lockdowns and other amusement industry events are being afflicted by the declining
number of available rides. The industry has previously suggested that by the time of the
Sydney Royal Easter Show (scheduled for 8 to 19 April 2022) there will be no amusement
rides with appropriate insurance coverage.

More broadly the experience of the Showmen’s Guild has been replicated across the entire
AALARA membership and beyond into related areas of active recreation, entertainment
and activity centres and even the experience-based visitor/leisure economy.

The case of a considered public policy response is compelling and pressing.

4.5. Questions for consideration:

1.

Is there a need for action by government? Is there a proven incapacity for the industry
to self-support a solution?

If the government does not act to support the sector, what alternatives could the sector
pursue?

Are there any other groups or entities likely to be affected if the government does not
take action?
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5. OPTIONS FOR ACTION

5.1.
5.1.1

5.1.2

5.2.
5.2.1

Possible solutions to member’s public liability

AALARA has considered a number of possible solutions to its member’s public liability
insurance crisis informed by its experience during a crisis a generation earlier and in
examination of its alternatives with its insurance advisers, AALARA considers a
Discretionary Mutual Fund for the sector to be its best path forward.

There are a number of alternative options to the establishment of a DMF where there is a
hard market and insurance becomes inaccessible. These have been successful in other
sectors and in other circumstances, however all are specific to the situations they face and
may not be as appropriate as the DMF currently proposed.

Group Insurance schemes

Group Insurance Schemes are an option for specific membership groups to pool their
resources and work together to purchase insurance. This is a viable option for many
businesses or organisations who are able to negotiate as a larger group and provide an
attractive offer to an insurer through their pooled resources. In a market where insurance
in unaffordable this can help to reduce premiums. It also allows for a more tailored
coverage to all of the members involved and showcases the groups shared risk mitigation
strategies and history.

5.2.2 This Office understands that this option has already been explored by the industry and they

5.2.1.
5.2.1.1

5.2.1.2

55258
5.2.2.1

have been unable to secure the requisite insurance. The fact they have not been able to
secure insurance through a group insurance scheme highlights the issue of market failure,
strengthening the proposal for a DMF as a viable alternative.

Captive

An alternative to the purchasing of insurance or reinsurance by a DMF is the establishment
of a captive. Captives are ‘insurance’ entities that are wholly owned subsidiaries of their
parent companies are often established in in offshore jurisdictions. Offshore jurisdictions
can be attractive as they avoid Australian legislative requirements such as those under the
Insurance Act 1973 (Cth) and associated prudential and taxation regulation. A captive
provides insurance cover directly to its parent company and generally obtains reinsurance
in the market to cover liabilities. While insurance captives generally pose little risk to the
general public, in cases where they provide cover for public liability, such as the current
proposal is intended to do, there can be risk if the captive does not hold enough capital to
cover its parent company’s losses.’

Due to the unchallenged market failure in AALARA’s area of insurance need, it would be
much more difficult to ensure that a captive could exist in this sector, let alone be
successful. The lack of appetite for captives means that if there were to be government
intervention and support for one it would present too high a risk of failure. As such, this
model is not recommended.

Self-insurance

Self-insurance involves setting aside money to pay for potential losses instead of relying on
insurers to indemnify parties.'® This is a good option for claims that are likely to be minimal
and for businesses and sectors with excess capital. The model poses significant risks in the

9 Gary Potts (2004). Review of Discretionary Mutual Funds and Direct Offshore Foreign Insurers. Page 49.
10 https://www.investopedia.com/terms/s/selfinsurance.asp
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event of a high-value claim or multi-claim event. Given the potential for high value claims
for any significant catastrophic occurrence and the lack of capital in the sector, this model
is not recommended.

5.2.3. Reinsurance pool

5.2.3.1 The creation of the Australian Reinsurance Pool Corporation (ARPC) in 2003 established a
precedent for a public/private collaboration where government provides reinsurance in
order to make a particular market more attractive to insurers. The government has also
committed to a reinsurance pool for cyclones and related flood damage in Northern
Australia, which will be administered by the ARPC from 1 July 2022.

5.2.3.2 In both cases where government intervention has focused on reinsurance pools, the nature
of the risk is large scale, catastrophic and infrequent. Further, both cases require long-
term ongoing commitments by the government. As such, this option is not appropriate for
the amusement, recreation and leisure sector, who are seeking short term government
intervention for more frequent lower-value claims during an establishment phase.

5.2.4. Tortreform - ‘the New Zealand solution’

5.2.4.1 One frequently canvassed way to increase the availability of public liability insurance is
through the imposition of statutory caps on claims amounts. Imposing such caps would
alter the risk environment by providing greater certainty to insurers, potentially lowering
the amount payable and helping to make insurance more affordable. The model has been
successfully implemented in New Zealand and this Office highlighted the merits of the
proposal in our 2020 Insurance Inquiry.

5.2.4.2 While this model would have a significant impact on the sector, it would require
substantial tort law reform, which would not only be difficult and time consuming, but may
have the unintended consequence of eroding consumer confidence in the sector if not
implemented simultaneously with the Productivity Commission-proposed National Injury
Insurance Scheme (NIIS). As such, with an NIIS in place, the government could continue to
consider the statutory caps on public liability, however this solution is not sufficiently
timely or targeted directly at the amusement and leisure industry. As such, the proposed
DMF is preferred and the imposition of statutory caps should be reviewed as a long-term
option to improve the insurance landscape in Australia.

5.2.4.3 The jointly administered Commonwealth/States and Territories Professional Standards
Council model represents a form of liability capping, but is currently restrained to
professional services industries.

5.2.5. National Injury Insurance scheme

5.2.5.1 The 2011 Productivity Commission (PC) Report into Disability Care and Support
recommended a no-fault National Injury Insurance Scheme (NIIS) to cover lifetime care for
acquired catastrophic injuries. The NIIS would provide every Australian with lifetime care
and support if they were critically injured. The PC model would remove the right to sue for
lifetime care costs for catastrophic injuries and would help reduce risk and provide
insurance companies with greater certainty, making insurance more affordable.

5.2.5.2 The PC proposal to establish an NIIS was recommended 10 years ago and there has as yet
been no action. Further, while it would assist the amusement, leisure and recreation
industry, establishment of an NIIS is not sufficiently targeted or timely to meet the current
needs of the sector. As such, the proposed DMF option is the preferred immediate
solution and examination of an NIIS model should be examined as a potential long-term
improvement to the insurance landscape in Australia.
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5.2.6. Hybrid models

5.2.6.1 Without Government seed funding or significant initial capital injection from members, a
DMF is unlikely to have sufficient funds to pay claims in its early years of operation. A DMF
will often purchase a form of reinsurance to cover and manage risk over and beyond the
limit manageable by the mutual fund itself. When a new mutual is launched it is common
that 90% of the risk is covered by reinsurance and this percentage is decreased as the
fund’s reserves grow. This is referred to as a ‘hybrid model’.

5.2.6.2 Even a fully funded DMF benefits from working with insurers as reinsurers to make sure
the mutual is protected from catastrophic losses. This effectively shares some of the risk
and supports the mutual in meeting the needs of members.

5.2.6.3 There are three types of reinsurance for mutuals.?

o Risk Excess of Loss: Usually for an established mutual that needs to reduce the impact
of any one loss above a certain level. Risk Excess of Loss insures a mutual’s exposure on
any one individual risk event excess of a predetermined amount known as an excess.
The risk excess reinsurer only pays when the loss exceeds the pre-agreed amount. For
this, reinsurers charge a percentage rate of the total premium.

e Quota Share: Ideal for sectors with a higher degree of volatility but which will be
profitable over a period of time. The mutual pays a pre-agreed percentage of premiums
to the reinsurer who agrees to pay the same percentage of the claims. This method
reduces the exposure for the mutual, potentially protecting the mutual from financial
ruin in the event of large losses, particularly early on.

e Catastrophe: Provides protection for losses related to a specific catastrophic event.
Catastrophe reinsurance always has a finite recovery amount and the emphasis is on
the mutual and its advisors to ensure that sufficient coverage is purchased for any
accumulations of risk after the impact of any quota share or risk excess reinsurance.

5.2.6.4 Reinsurance can be arranged through a broker; however concerns were raised in our
consultations that there is probably insufficient time to establish this should the proposed
DMF need to be operating prior to the end of 2021.

5.2.6.5 Further, our consultation with Regis UK suggested that mutuals should aim to incorporate
some form of insurance as an addition to the discretionary cover provided by the mutual.
The advice provided by Ashurst was consistent with this suggestion. This is possible when
the mutual operates with a membership base that has consistent and expected losses. By
taking expected losses out of the market and covering these losses through the mutual,
insurers are more likely to re-enter the market. As such, a mutual is able to work with
insurers, creating a hybrid model. The mutual model should aim to transfer unexpected or
catastrophic losses away from the mutual to the insurer, allowing for effective forward
planning and consistency for the members.

5.2.6.6 Hybrid models are also considered to be a potential solution to the Certificate of currency
issue. Given their discretionary nature, a DMF, unlike a traditional insurer, is unable to
provide a certificate of currency to a member. These certificates are generally essential for
purposes of finance, licensing and council-related matters. This issue can be managed
through the use of a group reinsurance policy.

11 https://selfinsurancemarket.com/articles/reinsuring-mutual-insurance-companies
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5.2.6.7 As mentioned previously, an alternative to the purchasing of insurance or reinsurance by a